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PETITION FOR REVIEW

The State of South Carolina, ex rel. Henry Dargan McMaster, Attorney
General, hereby petitions this Court, pursuant to Section 119 of the Nuclear Waste
Policy Act (“NWPA”), 42 U.S.C. § 10139(a)(1), as amended, Section 706 of the
Administrative Procedure Act (“APA”), 5 U.S.C. § 706, and Rule 15(a) of the
Federal Rules of Appellate Procedure, to review, remand, vacate, and/or defer the
final action of the Secretary of Energy to abandon and not to proceed with plans to
license and construct a repository for high level radioactive waste at Yucca
Mountain, Nevada. This action became final and subject to review under the
NWPA on or about January 29, 2010, or alternatively, on February 1, 2010.
Documents reflecting the Respondents’ actions are attached as Exhibits A and B.

PETITION FOR MANDAMUS, PROHIBITION, AND/OR
DECLARATORY AND INJUNCTIVE RELIEF

INTRODUCTION
1. In addition to, or in the alternative to, the Petition for Review set forth
immediately above, Petitioner seeks relief by mandamus, prohibition, and/or
declaratory and injunctive relief."! This Petition is filed pursuant to 42 U.S.C.

8 10139(a), which, as discussed more fully herein, provide that Courts of Appeals

' In combining a Petition for Review and a petition for other relief in the same
document, Petitioner is following the example of using a similar combined petition
in Wisconsin Elec. Power Co. v. U.S. Dept. of Energy, 211 F.3d 646 (D.C. Cir.
2000).



“shall have original and exclusive jurisdiction” to review certain actions or
inactions of the Secretary of Energy, the President, and the Nuclear Regulatory
Commission and the Atomic Licensing and Safety Board, as alleged herein.

2. The State of South Carolina challenges the announced U.S. Department of
Energy (DOE) decision to abandon the geologic repository to be developed at
Yucca Mountain, Nye County, Nevada, and specifically, to withdraw the
application for Construction Authorization presently under review by the U.S.
Nuclear Regulatory Commission (NRC). DOE formally initiated the termination
action on or about February 1, 2010 by filing a motion with the Nuclear Regulatory
Commission, Atomic Safety and Licensing Board seeking to stay proceedings in
the hearing process for the license application. In the motion, DOE has stated that
“DOE intends to withdraw the pending application with prejudice. . . .” Exhibit B
hereto.

3. DOE’s action violates the Nuclear Waste Policy Act of 1982, as amended
(NWPA), which specifically requires that DOE seek a license for and develop the
Yucca Mountain repository and that the NRC approve or disapprove the license
application (as opposed to merely dismissing it). The Act does not provide that the
application may be withdrawn solely at the behest of the Executive Branch.

4, This action by DOE also violates the National Environmental Policy Act

(“NEPA”), 42 U.S.C. 88 4321, et seq. by taking major federal action intended to



terminate the Yucca Mountain repository project in the absence of NEPA
compliance. No valid reason has been offered for the action. The DOE motion
would take the responsibility from the NRC, the agency charged with assuring the
safety of the nuclear facilities it licenses, and deny the people of the South Carolina
and other states the NRC determination of Yucca safety that Congress mandated in
the NWPA. It would also mean that DOE, without an articulated or valid reason, is
implementing the “No Action Alternative” which was specifically considered and
discarded in DOE’s Final Environmental Impact Statement (FEIS) (DOE/EIS-
0250, February 2002).

5. Petitioner asks that the Court, temporarily and permanently, enjoin DOE
from taking any further steps to withdraw the license application for the Yucca
Mountain repository project, for the reasons set forth herein, and if necessary, issue
a writ of mandamus requiring DOE to withdraw any motions already made that
would seek to abandon the license application. Further, Petitioner seeks injunctive
relief enjoining DOE other Executive Branch agencies or officials from taking any
other action that terminates, interferes with, or delays the NRC Yucca Mountain
repository project licensing process and that would constitute actions or inactions
that contravene the requirement of the NWPA. Finally, if necessary, and subject to
the posture of the Yucca Mountain license application at the time this matter is

heard, Petitioner requests that the Court issue either a stay order, writ of mandamus



or prohibition, and/or an injunction, to the Nuclear Regulatory Commission to

require that it not dismiss the Yucca Mountain license application, either with or

without prejudice until the present Petition has been finally adjudicated.?
JURISDICTION

6. Jurisdiction is proper in this Court under Sec. 119(a)(1) of the NWPA, 42

U.S.C. § 10139(a)(1), which provides that

the United States courts of appeals shall have original and exclusive
jurisdiction over any civil action—

(A) for review of any final decision or action of the
Secretary, the President, or the Commission under this
subtitle [42 U.S.C. 88 10131 et seq.];

(B) alleging the failure of the Secretary, the President, or
the Commission to make any decision, or take any action,
required under this subtitle [42 U.S.C. §8 10131 et seq.];

(C) challenging the constitutionality of any decision
made, or action taken, under any provision of this subtitle
[42 U.S.C. §8 10131 et seq.];

(D) for review of any environmental impact statement
prepared pursuant to the National Environmental Policy
Act of 1969 [42 U.S.C. 88 4321 et seq.] with respect to
any action under this subtitle [42 U.S.C. 88 10131 et
seq.], or as required under section 135(c)(1) [42 U.S.C. §
10155(c)(1)], or alleging a failure to prepare such
statement with respect to any such action.

2 The State of South Carolina, by Petition for Intervention that will probably be
filed this same date, will seek, as a precaution, to intervene in the NRC proceeding
in order to present to that tribunal many of the contentions being made in this
Court.



7. Jurisdiction is also vested in this Court by the All Writs Act, 28 U.S.C.
§ 1651 and by Rules 15 and 21(c), F.R.A.P.
8. Pursuant to 28 U.S.C. § 2201, this Court is further authorized to grant
declaratory and injunctive relief in cases where violations of federal law may occur
as the result of actions by a federal agency, such as DOE and the NRC.
Furthermore the APA, 5 U.S.C. 8 706(2), requires a reviewing court to set aside
final agency action found to be not in accordance with the law, in excess of the
agency’s statutory authority, or not in observance of procedures required by law.
9. There is a present, actual, and justiciable controversy between the parties.
VENUE

10.  Venue is proper in this Court pursuant to the 42 U.S.C. § 10139(a)(2), which
provides “The venue of any proceeding under this section shall be in the judicial
circuit in which the petitioner involved resides or has its principal office, or in the
United States Court of Appeals for the District of Columbia.” The State of South
Carolina is located in this Circuit.

PARTIES AND STANDING
11. Petitioner is the State of South Carolina, on relation of Henry D. McMaster,
its Attorney General.
12.  Petitioner has standing to bring this action, because if the Yucca Mountain

license application is abandoned, South Carolina would suffer a distinct and



palpable harm, constituting injury-in-fact within the zone of interests sought to be
protected by the applicable statutes, particularly the Nuclear Waste Policy Act of
1982. The abandonment of the Yucca Mountain site would place South Carolina
back on the list of candidate states for a high level nuclear waste or spent fuel
storage or disposal facility of some kind, and more so than many other states,
because South Carolina has the Savannah River Site (SRS) within its boundaries,
as well as seven commercial reactors with onsite storage of spent nuclear fuel.

13.  The NWPA provides for extensive participation by states in the site selection
and characterization process, a process that would be reopened for the first time
since 1987 if the application in this matter is permitted to be withdrawn. See e.g.,
42 U.S.C. 88 10131(a)(6) and 10134(a)(1)(F). The NWPA therefore places South
Carolina firmly within the zone of interests to be protected if the nation’s nuclear
waste disposal efforts revert back to their pre-1987 status as a result of dismissal of
the license application in this matter.

14.  South Carolina would also suffer harm by the continuing delay of the
opening of a repository, now already more than a decade behind schedule
including the continuing potential hazard of the onsite storage at the seven
commercial reactors, the storage of foreign spent nuclear fuel at SRS, and the need
to have emergency preparedness and transportation plans in place in connection

with that spent fuel.



15. The aforementioned harms, and other harms to South Carolina discussed
below, would be directly traceable to the actions of the Respondents with respect
to the dismissal of the NRC licensing proceeding, and likewise would be
redressable by a favorable decision on the issues presented by this Petition,
because if South Carolina is successful with respect to those issues, the existing
NRC proceeding for Yucca Mountain licensure would continue, and South
Carolina would not be back on the list of potential disposal or storage sites.

16. In addition, the citizens of South Carolina, on information and belief, have
paid approximately $1.2 billion in fees levied pursuant to the NWPA for the
development of a permanent storage site. Further, the citizens of South Carolina
have a substantial interest in the proper and permanent disposal of spent fuel and/or
high level nuclear waste now being temporarily stored in the state. The citizens of
South Carolina also derive economic, health, safety, professional, recreational,
conservation and aesthetic benefits from the existence of the natural environment
of the region.

17. If the Yucca licensing proceeding is terminated, Petitioner and its citizens
will also be damaged by the impact of such termination on various ongoing or
planned activities in the State of South Carolina, and in other parts of the United
States. Evidence of the potential environmental impact is the fact that DOE issued

a Final Environmental Impact Statement with the conclusion that not building the



Yucca Mountain geologic repository could result in “widespread contamination at
the seventy-two commercial and five DOE sites across the United States, with
resulting human health impacts.” (DOE/EIS-0250, Section S.12). Exhibit D
attached. The five DOE sites include the Savannah River Site near Aiken, South
Carolina, which houses foreign spent fuel as well as defense high level nuclear
waste. Further, there are one hundred nuclear power plants in operation in the
United States, including seven in South Carolina, under licenses which invoke a
Waste Confidence Ruling by the Nuclear Regulatory Commission — based on the
fact that Yucca Mountain is being developed as a final resting place for spent
nuclear fuel from the reactors.

18.  This Court has held that the Governor of South Carolina (and by extension
the State itself) is essentially a neighboring landowner to the Savannah River Site,
whose property is at risk of environmental damage from the DOE’s activities at
SRS. The State “therefore has a concrete interest that NEPA [and the NWPA]
[were] designed to protect; as such, [the State] possesses the requisite standing to
enforce [its] procedural rights under NEPA.” Hodges v. Abraham, 300 F.3d 432,
445 (4th Cir. 2002).

19. Respondents United States Department of Energy and Steven Chu are,
respectively, an agency or instrumentality of the United States, and the Secretary

of Energy. They are statutorily responsible under the NWPA for obtaining a



license for the Yucca Mountain repository, designing and constructing facilities
pursuant to the license, and operating the facility to safeguard the environment of
all Americans from the hazards of high-level radioactive waste and spent nuclear
fuel.

20. Respondent Barack Obama is the President of the United States. On
information and belief, Respondents DOE and Chu, in all matters relating to the
claims set forth herein, are acting at the direction of Respondent Obama.

21. Respondent United States Nuclear Regulatory Commission is an agency or
instrumentality of the United States, and is responsible for reviewing the DOE
license application for the Yucca Mountain repository, and for approving or
disapproving it. 42 U.S.C. § 10134(d).

22. Respondent Gregory B. Jaczko is the Chairman of the Nuclear Regulatory
Commission, and is included as a Respondent in the event his presence is
necessary for the obtaining of complete relief.

23. Respondents Thomas Moore Paul Ryerson and Richard Wardwell, are
Administrative Law Judges of the United States Nuclear Regulatory Commission
Atomic Safety and Licensing Board, in their official Capacity; and they, together
with Respondent NRC Atomic Safety and Licensing Board, are included as
Respondents in the event their presence is necessary for the obtaining of complete

relief.



LEGAL BACKGROUND

24. The Nuclear Waste Policy Act of 1982 (NWPA), 42 U.S.C. 8§ 10101, et
seq., provides the essential environmental safeguards to protect the United States
from the hazards associated with spent nuclear fuel and high-level radioactive
waste. Under the NWPA, the federal government protects the public from these
hazards. See 42 U.S.C. 8 10131(b) (“The purposes of this subtitle [42 U.S.C. 8§
10131 et seq.] are-- (1) to establish a schedule for the siting, construction, and
operation of repositories that will provide a reasonable assurance that the public
and the environment will be adequately protected from the hazards posed by high-
level radioactive waste and such spent nuclear fuel as may be disposed of in a
repository; (2) to establish the Federal responsibility, and a definite Federal policy,
for the disposal of such waste and spent fuel”).

25.  The NWPA expressly mandates that DOE shall site, license, construct, and
operate a geologic repository for used nuclear fuel and other high-level radioactive
waste.

26. In 1987, Congress adopted an amendment to the Nuclear Waste Policy Act
that directed DOE to study only a site at Yucca Mountain, Nye County, Nevada as
the site for a potential repository for geologic disposal of used nuclear fuel. See 42

U.S.C. §10172.
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27. Based on the comprehensive evaluation that ensued, extending through the
1980°s until the early 2000’s, Congress in 2002 approved, and the President
signed, a Joint Resolution approving “the site at Yucca Mountain, Nevada, for a
repository.” Pub. L. No. 107-200, 116 Stat. 735 (2002).
28. From the outset, an extensive structure of processes was established by the
NWPA, providing opportunities for other Government agencies, state
governments, and Indian tribes to participate in decision-making, including siting
of the repository. The processes so established include numerous requirements that
DOE conduct environmental impact analyses for all major actions undertaken per
the Act, and safety studies required by NRC licensing standards.
29. The NWPA mandates the following additional actions be taken by DOE and
NRC if and when site designation under 42 U.S.C. § 10135 becomes effective,
which it did on July 23, 2002:
. DOE must submit an application for Construction Authorization to
construct a high-level waste geologic repository at Yucca Mountain in
Nevada. See 42 U.S.C. § 10134(b) (* ... the Secretary shall submit to
the Commission an application for a construction authorization for a
repository at such site. . . .””) (emphasis added).

. 42 U.S.C. § 10134(d) provides that “The Commission shall consider

an application for a construction authorization for all or part of a

11



repository in accordance with the laws applicable to such applications,

except that the Commission shall issue a final decision approving or

disapproving the issuance of a construction authorization not later

than the expiration of 3 years after the date of the submission of such

application.” (Emphases added.)
30. In June 2008, culminating 20 years and $8-14 billion of effort by the
government, DOE submitted a license application for a repository to the Nuclear
Regulatory Commission. Currently, DOE’s Office of Civilian Radioactive Waste
Management (OCRWM) is participating in licensing proceedings by answering
requests for additional information from the NRC, updating the license application
and related documents, and preparing for Atomic Safety Licensing Board hearings.
31. NEPA is the nation’s basic national charter for protection of the
environment. 42 U.S.C. 88 4321 et seq.; 40 C.F.R. 8 1500.1(a). NEPA’s sweeping
commitment is to “prevent or eliminate damage to the environment and biosphere
by focusing government and public attention on the environmental effects of
proposed agency action.” Marsh v. Oregon Natural Resources Council, 490 U.S.
360, 371 (1989) (citing 42 U.S.C. § 4321).
32. NEPA requires federal agencies to prepare an Environmental Impact
Statement (“EIS”) for major federal actions that significantly affect the quality of

the human environment. 42 U.S.C. § 4332(2)(C).

12



FACTS GIVING RISE TO PETITIONER’S CLAIMS

33.  The commitment to selection of deep geologic repository(ies) for disposal of
high level waste, the result of decades of scientific investigations, numerous
reviews and recommendations from the US National Academies of Science, and
similar investigations and reviews in other countries was made by the government
of the United States of America through passage of the NWPA.

34. As required by the NWPA, DOE conducted far ranging, detailed, and
carefully documented studies of potential repository sites at Yucca Mountain site
and several other locations within the continental United States.

35.  As a result of those studies and other factors, by amendment of the NWPA
in 1987, Congress determined that, given appropriate findings and conclusions
from directed technical investigations, analyses, and license applications, Yucca
Mountain will be the site of the first repository in the United States to possess
spent nuclear fuel and high-level waste — an essential environmental safeguard for
the entire nation.

36. In accordance with the NWPA and subsequent decisions properly supported
by extensive efforts to comply with both NWPA and NEPA, DOE has actively
pursued development of the Yucca Mountain repository project, including issuance
of a Final Environmental Impact Statement after extensive involvement of other

Government agencies, state governments, and Indian tribes. It submitted, as

13



mandated by NWPA Sec. 114(b), an application for Construction Authorization to
the Nuclear Regulatory Commission (NRC) in June 2008. The totality of DOE’s
efforts to design and license a safe and environmentally compatible repository for
high level radioactive waste from U.S. Defense Programs and nuclear power plants
have taken at least three decades and have cost the United States government and
the citizens of this country a vast investment of intellectual talent and money,
estimated to have been between $8 billion and $14 billion.

37. DOE’s application for Construction Authorization (NRC Docket 63 — 001-
HLW) is currently being processed by the NRC as mandated by NWPA Sec.
114(d), 42 U.S.C. § 10134(d). The process includes conduct of public hearings
before NRC’s Atomic Safety and Licensing Board (ASLB) in accordance with 10
C.F.R. Part 2.

38. On January 29, 2010, DOE issued a press release and held a press
conference. Exhibit A, attached. The effect of both was to indicate clearly that the
Administration no longer regarded nuclear waste storage at Yucca Mountain as an
option.

39. On February 1, 2010, DOE filed a motion with the Commission seeking a
stay in hearing activities, stating “the President directed that the Department of
Energy ‘discontinue its application to the U.S. Nuclear Regulatory Commission for

a license to construct a high-level waste geologic repository at Yucca Mountain
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[that DOE] intends to withdraw the pending application with prejudice. . . .”
Exhibit B.

40. In support of its motion, DOE cited only the unenacted, proposed, Obama
Administration budget document for fiscal year 2011, which purports to direct
DOE to “discontinue its application to the U.S. Nuclear Regulatory Commission
for a license to construct a high-level waste geologic repository at Yucca Mountain
in2010....”

41. On February 16, 2010, the ASLB granted a portion of DOE’s motion,
suspending discovery between the parties, and granting DOE’s motion to stay the
proceeding until the ASLB resolves DOE’s expected motion to withdraw its
license application. Exhibit C.

42.  Withdrawing and dismissing the license application for the Yucca Mountain
repository with prejudice could effectively end the nation’s effort to develop that
repository. Further, it would establish DOE’s action as implementing the “No
Action Alternative” considered in the FEIS, which found that this alternative could
result in “widespread contamination at the 72 commercial and 5 DOE sites across
the United States, with resulting human health impacts.”

43.  No substantial or valid reason has been yet offered for DOE’s action to stop

the NRC from acting on the Yucca license application as mandated by the NWPA.
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No legal authorization or justification has been offered for DOE and the NRC to
refuse to process the license as mandated by the NWPA.

44. Congress will decide what resources to provide for the Yucca licensing
process in the FY11 Congressional appropriations process. That decision is not one
to be made by the Executive Branch as an emergency response to the President’s
recommended FY11 Budget. The President’s Budget, which will likely be
substantially changed by Congress, provided no resources to the OCRWM for
Yucca licensing. An order from this Court effectively directing the Yucca
Mountain licensing proceeding to continue would restore the constitutional
framework by making Congress, rather than the Executive Branch, the
decisionmaker with respect to appropriations for the development of the Yucca
Mountain license application.

45.  In addition to actions to terminate the Yucca Mountain repository project by
staying licensing activities and withdrawing the license application, DOE is
currently taking other actions to terminate the project. Such actions include
inappropriately reducing funding for and effectively disassembling the Office of
Civilian Radioactive Waste Management, the arm of DOE specifically established
to manage development of the Yucca Mountain repository project.

46. DOE has not properly analyzed the environmental impact of taking the No

Action Alternative, has not revised the previously published EIS, and has not
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consulted with any other Government agency, state government, or the public with
regard to analysis of environmental impact of its actions.
FIRST CLAIM FOR RELIEF
(VIOLATION OF THE NUCLEAR WASTE POLICY ACT)
47.  Petitioner realleges and incorporates by reference all preceding paragraphs.
48. DOE’s decision (as directed by Respondents Obama and Chu) to withdraw
the Yucca Mountain license application is in violation of NWPA, 42 U.S.C.
§ 10134(b), which requires that DOE pursue the license application until at least
such time as the Commission approves or disapproves it on its merits.
SECOND CLAIM FOR RELIEF
(LACK OF STATUTORY AUTHORITY TO WITHDRAW APPLICATION)
49. Petitioner realleges and incorporates by reference all preceding paragraphs.
50. In view of the definite command of the NWPA that DOE pursue the license
application, Respondents DOE, Obama and Chu lack statutory authority, or other
legal authority, to withdraw the application. The NWPA makes no provision for

the withdrawal of the application by the Secretary.
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THIRD CLAIM FOR RELIEF
(VIOLATION OF THE DOCTRINE OF SEPARATION OF POWERS)
51. Petitioner realleges and incorporates by reference all preceding paragraphs.
52. The U.S. Constitution provides that “All legislative Powers herein granted
shall be vested in a Congress” (Art. I, Sec. 1), and the executive Power shall be
vested in a President” (Art. Il, Sec. 1). Under these provisions, the President and
his administration, including the Secretary of Energy, must respect the separation
of powers. The Administration’s decision not to execute the mandates of the
NWPA is a violation of the separation of powers, because that decision would have
the effect of a failure to take actions mandated by an Act of Congress, and would
also be a failure to faithfully execute the law, as required by Article Il, 8 3 of the
Constitution.
FOURTH CLAIM FOR RELIEF

(LACK OF STATUTORY AUTHORITY OF THE COMMISSION TO
DISMISS THE APPLICATION WITH PREJUDICE)

53.  Petitioner realleges and incorporates by reference all preceding paragraphs.
54.  The Commission is required by the NWPA to consider, and then to approve
or disapprove, the license application. There is no provision for the Commission to
dismiss the application or decide anything other than the merits of the application.
55.  The Commission therefore is without statutory authority to dismiss the

application with prejudice without considering its merits.
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FIFTH CLAIM FOR RELIEF

(VIOLATION OF THE NATIONAL ENVIRONMENTAL POLICY ACT
AND THE APA)

56. Petitioner realleges and incorporates by reference all preceding paragraphs.
57.  When a proposed action involves potentially significant environmental
impacts, the agency must act in accordance with NEPA.

58.  As part of the process of producing the FEIS mandated under NEPA and the
NWPA, DOE was required to consider various alternatives to building the Yucca
Mountain facility, and was required to solicit public comment, including comments
by states, and the comments of other federal agencies.

59. Among the alternatives being considered was the alternative of not building
the Yucca Mountain facility at all, that is, the so-called “No Action Alternative.”
60. By making the decision to withdraw the License Application “with
prejudice,” DOE unlawfully foreclosed any alternative that involves construction
of the Yucca Mountain facility, thereby implementing the previously rejected No
Action Alternative.

61. In altering the selected alternative from that originally selected in the FEIS,
DOE did not attempt to reopen, reconsider, alter, or otherwise attempt to modify
the FEIS, nor did it solicit public comment, or the input of other federal agencies as
required by the NEPA process. Accordingly, Respondents’ actions are in violation

of NEPA.
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62. DOE’s actions to terminate the Yucca Mountain licensing proceeding
without reconsidering environmental impacts and alternatives violates NEPA and
its implementing regulations, and is arbitrary and capricious within the meaning of
the APA. 5 U.S.C. 88 702, 706(2).

SIXTH CLAIM FOR RELIEF

(DOE ACTED ARBITRARILY AND CAPRICIOUSLY AND NOT IN
ACCORDANCE WITH LAW)

63. Petitioner realleges and incorporates by reference all preceding paragraphs.
64. The Administrative Procedures Act, 5 U.S.C. 8 701, et seq., entitles a party
to seek judicial review of an agency action where a legal wrong is alleged and the
party alleging the violation is adversely affected or aggrieved by the agency action.
Pursuant to 5 U.S.C. 8 706(2)(A), (D), a reviewing court shall hold unlawful and
set aside an agency action found to be arbitrary, capricious, or otherwise not in
accordance with the law. The APA authorizes a court to compel agency action
which has been unlawfully withheld. 5 U.S.C. § 706(1). DOE acted illegally for all
the reasons set forth above.

65. DOE acted illegally and violated the APA by failing to prepare an EIS or
revised EIS that would properly disclose and evaluate significant environmental

effects.
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66. DOE acted illegally and violated the APA by failing to allow participation
by other agencies, state and local government and the public during decision-
making relative to their actions.
67. DOE acted illegally and violated the APA by attempting to terminate the
Yucca Mountain repository which is contrary to its duties under NWPA.
68. In addition, on information and belief, DOE’s action is without valid or
demonstrated scientific basis, and is therefore also arbitrary and capricious for that
reason.
SEVENTH CLAIM FOR RELIEF

(MANDAMUS, PROHIBITION, STAY, AND/OR INJUNCTION)
69. Petitioner realleges and incorporates by reference all preceding paragraphs.
70.  The action of Respondents DOE, Obama and Chu in withdrawing the Yucca
Mountain license application, and in taking other actions in an effort to render
licensure of the Yucca Mountain facility impossible, are acts that threaten
irreparable harm to Petitioner and its citizens, and for which Petitioner has no
adequate remedy at law.
71. Likewise, the possibility that the Commission could dismiss the Yucca
Mountain license application with prejudice, threatens irreparable harm to

Petitioner and its citizens, and for which Petitioner has no adequate remedy at law.

21



72. Based on the facts set forth above, the Petitioner is entitled to one or more of

the following remedies:

a.

Preliminary and permanent injunctions prohibiting DOE from filing a
motion to withdraw the Yucca Mountain license application.

A writ of mandamus directing DOE to withdraw its February 1, 2010
motion and any later motions filed with the Commission that seek
withdrawal of the Yucca Mountain license application.

A writ of mandamus, and/or a mandatory injunction, requiring DOE
to continue proceeding with the Yucca Mountain license application.
If it becomes necessary, a stay of the Commission or ASLB
proceeding or a writ of prohibition preventing ASLB or the
Commission from acting on any motion that DOE might file to
withdraw the Yucca Mountain license application.

PRAYER FOR RELIEF

WHEREFORE, Petitioner respectfully requests that this Court grant the

following relief:

1. Order, declare and adjudge that any action by Respondents in seeking

withdrawal or granting dismissal of the Commission (ASLB) proceeding would be

in violation of the NWPA, the Constitution, the APA, and NEPA.
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2. Order, declare and adjudge that the Respondents DOE and Chu are in
violation of the NWPA, U.S. Constitution, the APA, and NEPA by failing to
conduct mandatory environmental impact analysis and provide for participation by
the public and other public agencies during decision-making relative to termination
of the Yucca Mountain project and/or withdrawal of the application for
Construction Authorization;
3. Order, declare and adjudge that Respondents Obama, DOE and Chu are in
violation of the NWPA and the U.S. Constitution, by unlawfully seeking to
terminate the Yucca Mountain project and seeking to dismantle DOE’s Office of
Civilian Radioactive Waste Management without Congressional appropriations
approval;
4. Enjoin Respondents DOE, Chu and Obama from filing any motion before
the Commission or ASLB that would seek to withdraw the license application with
prejudice.
5. In the alternative, if any of the Executive Branch Respondents (DOE, Chu or
Obama) have already filed a motion to withdraw the Yucca license application by
the time the Court hears the issues presented in this Petition:

a. Issue a writ of mandamus or a mandatory injunction directed to the

Executive Branch Respondents, ordering that they withdraw the

motion until final adjudication of the issues presented herein, and/or
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b. Issue a stay order or writ of prohibition directed to the Commission
and/or the ASLB and their officials, staying action on the motion to
withdraw until final adjudication of the issues presented herein.

6. Direct by injunctive relief that Respondents comply with NWPA by
developing the Yucca Mountain repository project, including pursuit of the NRC
licensing process prescribed by 10 C.F.R. Part 2 and by maintaining the Office of
Civilian Radioactive Waste Management as authorized and funded by the
Congress.
7. Order NRC to comply with NWPA by continuing the licensing process for
DOE’s application for Construction Authorization for the Yucca Mountain
repository as prescribed the NWPA.
8. Award Petitioner reasonable costs, litigation expenses, and attorney fees
associated with this litigation as provided by the Equal Access to Justice Act, 28
U.S.C. 8 2412-11. Such other and further relief as this Court deems just and
proper.

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

ROBERT D. COOK
Assistant Deputy Attorney General
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February 26, 2010

BY:

LEIGH CHILDS CANTEY
Assistant Attorney General

Post Office Box 11549
Columbia, South Carolina 29211
T: (803) 734-3970

-AND-

DAVIDSON & LINDEMANN, P.A.

William H. Davidson, 1l

Kenneth P. Woodington

1611 Devonshire Drive, Second Floor

Post Office Box 8568

Columbia, South Carolina 29202

T: (803) 806-8222

F: (803) 806-8855

E-Mail: wdavidson@dml-law.com
kwoodington@dml-law.com

Counsel for Petitioner
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U.S. DEPARTMENT OF

News Media Contact(s): For Immediate Release
(202) 586-4940 January 29, 2010

Secretary Chu Announces Blue Ribbon Commission on

America's Nuclear Future
The Commission, led by Lee Hamilton and Brent Scowcroft, will provide recommendations on
managing used fuel and nuclear waste

Washington, D.C. — As part of the Obama Administration’s commitment to restarting America’s nuclear
industry, U.S. Secretary of Energy Steven Chu today announced the formation of a Blue Ribbon
Commission on America’s Nuclear Future to provide recommendations for developing a safe, long-term
solution to managing the Nation’s used nuclear fuel and nuclear waste. The Commission is being co-
chaired by former Congressman Lee Hamilton and former National Security Advisor Brent Scowcroft.

In light of the Administration’s decision not to proceed with the Yucca Mountain nuclear waste
repository, President Obama has directed Secretary Chu to establish the Commission to conduct a
comprehensive review of policies for managing the back end of the nuclear fuel cycle. The Commission
will provide advice and make recommendations on issues including alternatives for the storage,
processing, and disposal of civilian and defense spent nuclear fuel and nuclear waste.

“Nuclear energy provides clean, safe, reliable power and has an important role to play as we build a low-
carbon future. The Administration is committed to promoting nuclear power in the United States and
developing a safe, long-term solution for the management of used nuclear fuel and nuclear waste. The
work of the Blue Ribbon Commission will be invaluable to this process. I want to thank Congressman
Hamilton and General Scowcroft for leading the Commission and I look forward to receiving their
recommendations,” said Secretary Chu.

“As the world moves to tackle climate change and diversify our national energy portfolio, nuclear
energy will play a vital role,” said Carol Browner, Assistant to the President for Energy and Climate
Change. “Today, the Obama Administration has taken an important step. With the creation of the Blue
Ribbon Commission, we are bringing together leading experts from around the country to ensure a safe
and sustainable nuclear energy future.”

"Finding an acceptable long-term solution to our used nuclear fuel and nuclear waste storage needs is
vital to the economic, environmental and security interests of the United States," said Congressman
Hamilton. "This will be a thorough, comprehensive review based on the best available science. I'm
looking forward to working with the many distinguished experts on this panel to achieve a consensus on
the best path forward."

“As the United States responds to climate change and moves forward with a long overdue expansion of
nuclear energy, we also need to work together to find a responsible, long-term strategy to deal with the
leftover fuel and nuclear waste," said General Scowcroft. "I'm pleased to be part of that effort along with
Congressman Hamilton and such an impressive group of scientific and industry experts.”
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The Commission is made up of 15 members who have a range of expertise and experience in nuclear
issues, including scientists, industry representatives, and respected former elected officials. The
Commission’s co-chairs have a record of tackling tough challenges in a thoughtful, comprehensive
manner and building consensus among an array of interests.

The Commission will produce an interim report within 18 months and a final report within 24 months.

The members of the Blue Ribbon Commission are:

Lee Hamilton, Co-Chair

Lee Hamilton represented Indiana's 9th congressional district from January 1965-January 1999.
During his time in Congress, Hamilton served as the ranking member of the House Committee on
Foreign Affairs, and chaired the Permanent Select Committee on Intelligence. He is currently
president and director of the Woodrow Wilson International Center for Scholars, and director of
The Center on Congress at Indiana University.

He is a member of the President's Intelligence Advisory Board and the President's Homeland
Security Advisory Council. Previously, Hamilton served as Vice Chairman of the National
Commission on Terrorist Attacks Upon the United States (the 9/11 Commission).

Brent Scowcroft, Co-Chair

Brent Scowcroft is President of The Scowcroft Group, an international business advisory firm. He
has served as the National Security Advisor to both Presidents Gerald Ford and George H.W.
Bush. From 1982 to 1989, he was Vice Chairman of Kissinger Associates, Inc., an international
consulting firm.

Scowcroft served in the military for 29 years, and concluded at the rank of Lieutenant General
following service as the Deputy National Security Advisor. Out of uniform, he continued in a
public policy capacity by serving on the President's Advisory Committee on Arms Control, the
Commission on Strategic Forces, and the President's Special Review Board, also known as the
Tower Commission.

Mark Ayers, President, Building and Construction Trades Department, AFL-CIO

¢ Vicky Bailey, Former Commissioner, Federal Energy Regulatory Commission; Former IN

PUC Commissioner; Former Department of Energy Assistant Secretary for Policy and
International Affairs

Albert Carnesale, Chancellor Emeritus and Professor, UCLA

Pete V. Domenici, Senior Fellow, Bipartisan Policy Center; former U.S. Senator (R-NM)
Susan Eisenhower, President, Eisenhower Group, Inc.

Chuck Hagel, Former U.S. Senator (R-NE)

Jonathan Lash, President, World Resources Institute

Allison Macfarlane, Associate Professor of Environmental Science and Policy, George
Mason University

Richard A. Meserve, President, Carnegie Institution for Science, and former Chairman,
U.S. Nuclear Regulatory Commission

Ernie Moniz, Professor of Physics and Cecil & Ida Green Distinguished Professor,
Massachusetts Institute of Technology

Per Peterson, Professor and Chair, Department of Nuclear Engineering, University of
California - Berkeley

¢ John Rowe, Chairman and Chief Executive Officer, Exelon Corporation
¢ Phil Sharp, President, Resources for the Future

Presidential Memorandum on the Blue Ribbon Commission (pdf - 10k)
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Blue Ribbon Press Conference, January 29, 2010

2:00-
2:14

Congressman
Hamilton

“I think we have a great team in place, to fully examine this difficult
multifaceted issue, and to put together a plan based on today’s science and
technology.

3:27

Questioner

“Hello, this is for Secretary Chu. Is this panel going to look at all at how this
new generation of nuclear plants will be financed?”

3:43-
4:14

Sec’y Chu

“Uh, no. This panel is [uninteiligible] to look at what will happen in terms of
the science and technology going forward. And to give it, to anticipate
what’s going to be happening, and to give us a plan going forward, as we
said, on ultimately, figuring out how to deal with the used fuel and,
eventually the nuclear waste.”

6:10

Questioner

“Thank you very much for holding this, ah, call. The previous administration
had a science-based, engineering-based approach that involved various
kinds of recycling that didn’t seem to go very far. Could you say where
perhaps they might have gone wrong or what's different in your approach?”

6:30-
7:17

Sec’y Chu

“...As we said, we’re asking this commission to step back and take a very
broad view of what we know today and what we expect to be learning in
the coming decades, and rather than, uh, comment on anything else or
criticize anything else, we’re not here to do that. We're actually here to
say, based on what we know today and based on what we anticipate
knowing, we're gonna plot the best plan forward.”

8:04

Questioner

“I just was wondering to what extent will the site at Yucca Mountain still be
considered as part of the mix, as | remember when the legislation was
established setting up the commission, there was some interest in including
Yucca Mountain as part of the mix of alternatives that the commission
would be looking at. Thank you.” '

8:33

Congressman
Hamilton

“I think Secretary Chu has made it quite clear that the nuclear waste
storage at Yucca Mountain is not an option, and that the Blue Ribbon
Commission will be looking at better alternatives for the back end of the
fuel cycle.”

8:49

Carol Browner

“As the president has said many times, we’re done with Yucca, we need to
be about looking at alternatives.”




9:07

Questioner

“I was just wondering, | know this question has been asked a number of
times but V'l try it again. What's the reason that yucca Mountain is not an
option for this administration, and what scientific reviews were done by the
Administration to reach that judgment?

9:23 Carol Browner | “we work for the president, we take our directions from the president, the
president has been clear that Yucca Mountain was not an option and now.
we’re going to go out and figure out what the options are going forward.”

9:35 Cong. “I think it’s been made clear to me that the science has advanced

| Hamilton dramatically since Yucca site was chosen, and my recollection is that site
was chosen 20 years ago or so. And we’re gonna try to puil together the
current information and research to develop a plan for the back end of the
fuel cycle.

10:11 Gen. “We're trying to look forward now, not looking back, and we have no

Scowcroft preconceived notions and we’ll look at all science has to offer us to deal
with this issue.”

10:30 Questioner “I’m just curious exactly how the commission will be set up. Will it report
directly to the executive branch or to Congress?”

10:40 Sec’y Chu “This is a FACA commission on a presidential order directed to me, the

Secretary of Energy to form this commission. This commission will make
recommendations to me which | will take both to the President and to
Congress.”
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Thormas S. Moore, Chairman

Paul 8. Ryerson
Richard E. Wardwell

)
In the Matter of ) Docket No. 63-001

) _
U.S. DEPARTMENT OF ENERGY ) ASLBP No. 09-892-HLW-CABO04

: )

(High-Level Waste Repository) ) February 1, 2010

)

U.S. DEPARTMENT OF ENERGY’S MOTION TO
STAY THE PROCEEDING

Today, the President announced the Administration’s bt_ldget for fiscal year 2011. In that
budget, the President directed that the Department of Energy “discontinue its application to the
U.S. Nuclear Regulatory Commission for a license to construct a high-level waste geologic
repository at Yucca Mountain in 2010 . .. " Budget of the U.S. Government, Fiscal Year 2011,
Appendix at 437 (available at http:/fwww.whitehousa.gov/ombfbudgetffyZG1 1/assets/doe.pdf);
see id, Terminations, Reductions, and Savings at 62 (available at http://www.whitehouse.gov/
omb/budget/fy201 1/assets/trs.pdf) (Attached). Moreover, the budget specifies that *all funding
for development of the Yucca Mountain facility will be eliminated” for fiscal year 2011. Id

In accord with these determinations, DOE has advised the undersigned counsel that DOE
intends to withdraw the pending application with prejudice and to submit a separate Motion,

pursuant to 10 C.F.R. § 2.107(a), within the next 30 days, to determine the terms and conditions,



if any, of that withdrawal, To avoid the unnecessary expenditure of resources by the Board, the
NRC Staff, and all other parties to this proceeding, DOE hereby requests that the Bqard stay
proceedings (with one exception discussed below) in this matter through the disposition by the
Board of any DOE motion under Section 2.107 filed within the next 30-days. See Duke Energy
Corp. (Catawba Nuclear Station, Units 1 and 2), unpublished Commission Qrder (Jan. 30, 2004)
and Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), 1966 WL 627, 640 (N.R.C.) (Oct.
2, 1996) (Commission granting “housekeeping” stay to accommodate time for future Staff filings
and parties’ responsive filings); see generally Nat'l Audubon Soc'y, Inc. v. Wat, 678 F.2d 299,
307 (D.C. Cir. 1982) (discussing parties’ agreement “to a stay of the proceedings ‘to conserve
judicial resources’ . . . [TJhe need for a stay was premised, in large part, on a new policy toward
federal water projects adopted by an incoming Administration™).

The one exception that DOE proposes to this stay of proceedings would apply to DOE’s
submission addressing the Board’s questions at the January 27, 2010 Case Management
Conference, as well as the other parties’ written responses to that filing. DOE intends to adhere
10 its commitment to make that filing. That document, and other parties’ responses, may provide
information relevant to the winding up of this proceeding.' |

Finally, DOE notes that Answers to this Motion are due in 10 days, but depositions are
scheduled to begin approximately two weeks from today, and the electronic indexes associated
with derivative discovery for those depositions under 10 C.F.R. § 2.1019 are due next week. In
order to preserve the resources of the parties, DOE requests that the Board issue as soon as

possible an interim Order suspending discovery pending its resolution of this Motion.

! In accordance with this Board’s Order of December 22, 2009, that parties “not [] take any actions at this time that
would prevent or hinder their ability to archive LSN documentary material in a readily accessible format,” DOE will
preserve and maintain its LSN collection pending further instruction.



DOE counsel has made a sincere attempt to confer with counsel for the other parties prior
to filing this Motion, per 10 C.F.R. § 2.323(b), including holding a telephone conference to
which counsel for each party was invited. As a result of that consultation, the following parties
concur with this Motion: State of Nevada, State of California, Nuclear Energy Institute, Clark
County, Nye County, Inyo County, and Eureka County.

The following parties take no position as of the time of this filing: the NRC Staff, JTS,
NCAC, and the “Four Counties” (i.e., Nevada Counties of Mineral, Lander, Churchill, and
Esmeralda).

White Pine County opposes the Motion.

Respectfully submitted,

Signed (electronically) by Donald J. Silverman
Donald J. Silverman

Alex S. Polonsky

Counsel for the U.S, Department of Energy
Morgan, Lewis & Bockius LLP

1111 Pennsylvania Avenue, N.W.
Washington, DC 20004

Scott Blake Harris
Sean Lev
James Bennett McRae

U.S. Department of Energy
Office of the General Counsel
1000 Independence Avenug, SW
Washington, DC 20585

Dated in Washington, DC
this 1st day of February
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THE BUDGET DOCUMENTS

Budget of the United States Government, Fiscal
Year 2011 contains the Budget Message of the President,
information on the President’s priorities, budget over-
views organized by agency, and summary tables.

Analytical Perspectives, Budget of the United
States Government, Fiseal Yeqr 2011 contains analy-
ses that are designed to highlight specified subject ar-
eas or provide other significant presentations of budget

dats that place the budget in perspective. This volume

includes economic and accounting analyses; information
on Federal receipts and collections; analyses of Federal
spending; information on Federal borrowing and debt;
haseline or current services estimates; and other techni-
cal presentations,

The Analytical Perspectives volume also contains sup-
plemental material with several detailed tables, including
tables showing the budget by agency and account and by
function, subfunction, and program, that is available on
the Internet and as a CD-ROM in the printed document,

Historical Tables, Budget of the United States
Government, Fiscal Year 2011 provides dats on budget
receipts, outlays, surpluses or deficits, Federal debt, and
Federa! employment aver an extended time period, gener-
ally from 1240 or earlier to 2011 or 2015,

To the extent fessible, the data have been adjusted to
provide consistency with the 2011 Budget and o provide
comparability over time,

Appendix, Budget of the United GStaies
Government, Fiscal Year 2011 contains detailed in-
formation on the various appropriations and funds that
constitute the budget and is designed primarily for the
use of the Appropriations Committees. The Appendix con-
tains more detailed financial information on individual

programs snd appropriation accounts than eny of the
other budgst documents. It includes for each agency: the
proposed text of appropriations language; budget sched-
ules for each account; legislative proposals; explanatione
of the work to be performed and the funds needed; and
proposed general provisions applicable to the appropria-
tions of entire agencies or group of agencies. Information
is also provided on certain activities whose transactions
are not pert of the budget totals.

AUTOMATED SOURCES OF
BUDGET INFORMATION

The information contained in these documents is avail-
sble in electronic format from the following sources:

Internet. Al budget documents, including decuments
that are released at a future date, spreadshests of many
of the budget tables, and a public use budget database
are aveilable for downloading in several formats from the
Internet at www.budget.gov /budget. Links to documents
and materials frorm budgets of prior years are also provided.

Budget CD-ROM. The CD-ROM contains all of the
budget documents in fully indexed PDF format along with
the software required for viewing the documents. The
CD-ROM has many of the budget tebles in spreadsheet
format and also contains the materials that are included
on the separate Aralvtical Perspectives CD-ROM.

For more information on access to elecironic versions
of the budget documents {except CD-ROMzs), call’ (202)
512.1530 in the D.C. area or toll-frea (88B) 283-6498. To
purchase the budget CD-ROM or printed documents cali
{202) 512-1800.

GENERAL NOTES
1. All years referenced to ere fiscal years, unless otherwise noted.

2. Detail in this document may not add to the totels due to rounding.

U.S. GOVERNMENT PRINTING OFFICE
WASHINGTON 2010

For sale by the S\I[‘)mmmdnm of Documents, K5, Govempsent Printing (Hfice

Eniemer: bookswore.

Phane;: 1oii frer {8663 512-1800: DT area {202}511 1800

-Bpo.-pov
Fax: (302) 512-2104 Mail: Swep 1DCC, Washingon, DC 2040200
1SBN 97B-0-16-084735-7



Enaryy Propuam—Lootiound
lels,glh'.bmbaﬁlm

436

‘THE BUDGET FOR FISCALYRAR 2011

PAYMENTS TO STATES UNDER FEDERAL POWER ACT—Continued
Program snd Financing—Centinued

Kentileatizs code 13-5105-0-2-808 T A Wb HWltes

2395 Telal naw shligal -3 -} «3
Hew brdgel axiboiiy (grom). eblk:

Wrndator:

(2] AppraprintRy {1pteiad 1un€) — e e e 3 3 3
Chaagn in obhpated kalancas:

TLIG  Tenal pew phiignid 3 3

Tax Total oulisrs 1rees) -3 ~3 -1
Detays {grens), deted:

3597 Gutleys Trom st mandatery authemity 1 3 k)
Hr} budyed autisrity and onliays

8500 Budpst autherity H 3 3

908 el PO | 3 k|

The States are paid 37.5 percent of the receipis from licenses
for ocenpancy and use of national forests and public lands within
their boundaries issued by the Federal Energy Regulatory Com-
mission (16 U.S.C, Bi0)

Norrreast Home Heating On, RESERVE
For pecessary expenses for Northeast Home Heating Oil Reserve stor-
age, operation, and manegement activities pursunnot fo the Eoergy Policy
and Conservation Act, $11,300,000, to remain available until expended.
(Erergy ond Waler Development and Reloted Agenties Appropriotions
Act, 3610}

Frogram ant Financiag Gr pitizn of dofury)

teatdization code BR300 U annl Dt

Qabizatioes by propress actvity:
B0Db)  HEHOR

1000

Tetal rew ebligaticm (object cless 252} emsmmm il 14 i}

Badzotary seaaurees svaltable for ekfmtiex
2140 UnobRigaied bataser camind forward, slar o YE2E i 1 1 H

2200 Hew badpst puthesity [frss) e it 1 1 tH
235 Joia! butgelacy researces avatiable By obBgEE o ] Lz 12
2385 Tatal new pbiial - en -k
240 Unebsigotsd Dalarce amind borvard, end o yeat o 1o 1
¥aw byddget antsarly (zros), dsuslk
Discretionary:
4040 A i J— 15 it 1
$hange L3 ohBgates dalsates:
T2A0  Dhligated balance, Sant ol YRAF e i, § 12 10
7310 Toial any DBELRIDOS w1 i 1 u
T3I0  Rerstouthays fpens) -5 -1 «2
FLR ] LT L TR PRI TE 21 5 T R —— HA |1 ]
Gatbys {grosa), detall
8590 Outiays o new y autherity [} L]
B Gty tem aJTH ] 4 3
E7.00 TetS TS {ETBIE] moree s e e & Hi 12

Ret bodyel aotherhf ace betpts
BI00  Budgel mulberity
5000 Cutleys H n ¥

et e e L b PRI ] n I

The Northeast Iiome Heating Oil Reserve provides an emer-
gency supply of home heating oil supply for the Northeast States
during times of inventory shortages and significant threats fo

iramediate farther supply. Two million barrels of heating eil will
provide supplemental emergency supply over a 10-day delivery
period, the time Tequired for ships to cavry heating il from the
Golf Const to New York Harbor.

Four-year tontracts for the storage, operation and maintenance
of the reserve were awarded in August 2007 to Hess Corp (for
1,000,000 barrels in New York harbor) to Mergan Stanley (for
750,000 barrels in New Haven, CT), and to Hess Corp (far 250,000
barrels in Groton, CT). A sale of 35,000 barrels was tonducted
ot the time to ofisat storage costs. The Department repurchased
19,253 barrels of the ofl in 2008, Purchase of the remainder,
15,427 barrels of oil, is scheduled for 2010. New storage contracts
are planned for award in late 2011,

ENUCLEAR WASTE DisP0SAL)

[ For nuclear waste disposal activities to carry out the purposes of the
Nuclaar Waste Policy Act of 1982, Public L.aw 97-425, ns smended (the
“NWEA"), $38,408,000, to remmain available until expended, and to be
derived from the Nuclear Waste Fund: Provided, That of the funds made
aveilable in this Act for nuciear waste disposal and defense nuclear waste
dispoaal activities, 2.54 parcent shall be provided to the Oflice of the At-
terney General of the State of Nevada solely for expenditures, sther than
snlaries and expenses of State employeea, to conduct seientific oversight
responsibilities and participate in licensing activities pursuant to the
NWPA: Provided further, Thet netwithstanding the lack of & written
apreament with the State of Nevada under section 117(c} of the NWPA,
0.51 parcent shall be provided to Nye County, Nevada, for on-site over-
sight activitios under section 117(d) of the NWPA: Provided further, That
of the funds made svailshie in this Act for nuclear waste dispeazl and
defense nuctesr waste disposal activities, 4.57 percent shall be provided
to effected units of local government, &5 defined in the NWPA, to conduct
appropriate activitias and participate in Livensing sctivities under Section
118{c) of the NWPA: Provided further, That of the amounts provided to
affacted units of local governsment, 7.5 percent of the funda provided for
tho nifected units of local government shall be made avaiinble to affected
units of local government in California with the balance made avsilable
tp affected units of local povernment in Nevada for distribution as determ-
ined by the Nevada affected units of locol government: Pravided further,
That of the funds made availabls in this Act for nuclear waste disposn)
and defense nuclear waste disposnl activities, 0.25 percent shall he
provided to the affected federally-recognized Indian tribes, as defined in
the NWPA, solely for expenditures, other than salaries and expenses of
tribrl empicyees, to condnet approprinte activitios and participate in li-
cenging netivities under pection 118(b) of the NWPA: Provided further,
That notwithatanding the provisions of chapters 85 and 75 of title 31,
United States Code, the Dapartment shall have no menitoring, enditing
or other oversight rights or responeibilities over amounts provided to af-
fectad units of local government: Provided further, Thet the funds for the
Stata of Nevada shall be made avaitable solely to the Office of the Attorney
General by direct payment and to units of local government by direct
payment: Provided further, That 4.57 percent ol the funds made svailable
in this Act for nuclear wasts disposal and defense nuclear wasie disposal
artivities shall be provided to Nye County, Nevada, as payment cqual to
taxes under section 116(eX3} of the NWPA: Provided further, That within
90 days of the completion of aach Federal fiscal year, the Office of the
Attornsy General of the State of Nevada, each affected federaliy-recop-
nized Indian tribe, and ench of the sfected units of local government
shall provide eertification to the Department of Energy thet all {fonds
exponded from such payments have bepn expended for activitics author-
jzed by the NWPA and thin Act* Provided further, That failure te provide
such cortification shall cause such entity to be prohibited from any further
funding provided for similar sctivities: Provided further, That none of
the funds hersin sppropriated may be: (1) used directly or indirectly to
influencs legialative action, except for normal and recognized executive-
legislative communieations, on sny matter pending before Congress or
a Btute legislature ar for lobbying nctivity os provided in 18 US.C. £813;
{2) used for litigation expenses; or (3) used to support mult-State efforts
or other coalition building activities inconsistent with the restrictions
consainpd in this Art: Pravided further, That ull preeeads and recovorios
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realized by the Secretary in carrying out activities authorizad by the
NWEA, indluding but not limited to, any proceeds from the sale ol sasets,
shall b available without further appropriation and shall remain avail-
ahle uokil expended; Provided further, That of the funds made aveilable
in this Act for Nuclear Waste Disposal, $5,000,800 shall be provided to
create 8 Blue Ribbon Commission tu conaider oll alternatives for nuclear
waste disposal: Propided further, That no funds provided in this Actor
any previous Act may be used to pursue repayment or collection of funds
provided in any Bscal yeer to affected units of loeal governmant for
aversight activities that had been previcusly approved by the Department
of Energy, tr 1o withhold payment of any such funds.] (Energy and
Water Developmend and Reloted Agencies Appropriations Act, 2010

Special snd Vrust Fund Recaijs fix milions of dtlan)

amended, to provide funding to implement Federal policy for
disposal of commercial spent nuclear fuel nod high-level redioast-
jve waste, The Administration has determined that developing
a repository at Yucca Mountain, Nevada, is net a workable eption
and that the Nation needs a different selution for nuclear waste
disposal. As a result, the Department will discontinue its applie-
ation to the I1.8. Nuclear Regulatory Commission for & license
te comstruct a high-level waste geologic repository at Yucea
Mountsin in 2010 and establish a Biue Ribbop Commission to
develop & new strategy for nuclear waste management and dis-
posal. All funding for development of the Yueea Mountain facility
will be eliminated, such as further land acquisition, transporta.
tion access, and additions] engineering. Ongoing responsibilities

Lientiliation cod B5-S237-3-1-271 pomus mtal  Miten  under the Act, including administration of the Nucleer Waste
O Baluoce, stan ¢l e g und and the Standard‘ContFact. will continue under the Office
of Nuglear Energy, which will lead future waste management
une le:irf Harletyear - WA W MM ddes Residual responsibilities for site remedintion will be
0220 Motlear Waste Dispeat FUnd — oo s s b m 73 sssumed by NNSA and the Cffice of Environmental Management,
3240 Eamings oo lavastments, Nuclear Wexls Disposal Fund e 1,085 1224 1323 . s
Dyject Slassification (i milloas of dotars
42358 fetal receipls and colleclions .. 1.866 1547 2142 .
2400 Tolal: Balarzes g 72360 20388 26130 koo sed5.021-0-2-11 WA AMbal  Wibet
Sppropizlioat: ‘ N .
U500 Busksr Baste DISpotsl oo o oo s s T - I Dindd obiigatiera:
6501 Salurics end Erpenses 43 -a -0 "ﬁ?ﬁ?nﬁmm » 5
8507 Saleriss and i = -2 . % —
Akt 0 Eapttazs 13 Other s lub-Gme permazens 1 1
0393 Teta] APPARARIS e i s mrscs e v ~188 -3t -17  iLh Other peeswnnel i 1 1
W33 Balance, end <l e 22167 won 15 )R L Tetal g | J 28
12§ Chvifian prsenne! henedihy ot s — &
. 210 Toveiand lon of pesszns 1
Pragram and Flnancing G citlars of dstiars} B2 Restal paymenls b othen SR 3
ZA1  Advistey 204 R33lSTaNTE SEMZES o e i
Teentilitation godn 13-5227.D-2-211 Wsazim a0Me  @Nnr 52 Dlbersaies kH
253 Dlher pwehases af geods and senviczs from Dovermment
Rtifgations by progan scihily: yoszuRts i
0851 Aeposiory : % Mo B Dpntin 1nd il ¢ sl laciliies -
Q0B Pegnan Dirstia I n o k ranls, subridies, 3nd coolribetiony — e
tnoe Teta! new oyl 135 o 329 To1af nsw 11
Budgrisry resnurses avaliable for oblipalien: Employment Smmunary
7140 Unstligsied batesce cunvied Tuwerd start ol a2 coee ol Hy 15
T2E0 Hew budzed authay HISIE v e 15 S eem- Meilication cade 3932270227 WA el Moel  Miiel
2380 Toul bufpetan estaices anilite b shigaton —, 45 [ p— o
2385 Tehal avw sbli =13 N e 3001 itian fulime equivalml epiapment 3 F{ J—
2540 Unsttigated batanca cartied forward, end of year - I i e
et -
Haw budges zuthorty igrea), datalk
Dissetionay:
6020 Approprialion (xparisl 190 oo oo e momen )71 - R UaANILUM ENTICHMENT BECONTAMINATION AND TIECOMMISSIONING FUND
For nocossary expenses in carrying out wranium enrichment facility
Thonyw 1o phfigatnd balanoes: decontaminaties and decommissioning, rumedial actions, und other
¥ ,
B e Tl e - A 3 etivities of title I of the Atomic Enargy Act of 1854, and title X, subtitle
7320 Tetal outlaps (o} YT IR 7 " A, of the Energy Policy Act of 1892, [$573,850,000] $708,428,000, to be
! - dorived from the Uranivm Enrichment Decontamination and Decommis-
L 6 n B goning Fund, to remain available until expesded. (Energy and Water
Development and Relaoted Agencies Appropriations Act, 2010}
Cultays {groz), dm‘E_:
8650 Outlays lram rew T agthedly .. 9 L — Special and Trust Fund Receipts o mibioas of gultars)
BESY  Outlays from cisorrtianaty balantes .- - 7 [ |- J—
B0 Totalcathays dpresa) 15 3 . wificaliescone E9.4233-0-2-202 Wil D Allet
Q180 Baianes, shind of yoar 1453 453 4,549
Het birdget salkotity sod ouilaye: .
ER00  Budps awtamity 145 B - BLOR  Batace, start el yrar 1453 4535 151
5000 Oolip 16 18 e faczipti
H 4220 DBuowestl Y6kl Fees, Desontanination and Gecsmmizsisaing
Foud . e am
Kemipraadate [5ao-Ka0) eauley, 2103 oo vt mertte. [ ot P '
201 T bwestests, g of vesr: fedel pemmilies: B B240  Lemiopy i g
P ws mgm K8 Lo . ix i e 155 e w
8202 Tolalmeetbments end vhyes: Frdenl et Parvalve ... ALBR MBS 4RG3 erets) Furd Payment . Oeleass, Decgelamenation an .
7 Fund . 13} (53] 1]
The Nuclear Waste Disposal Account was estublished as part 289 Tl sesdptisndssfeclznt —oooooe f19 & 52
of the Nuclpar Waste Polity Act of 1882 (P.L. 97—425), a5 030 ‘bt Eelances vod colitsfiont v s oo = 5072 5m 551



T SO

Terminations, Reductions, and Savings

Budget of the U.S. Government
Fiscal Year 201 |

Office of Management and Budget
www.budget.gov




GENERAL NOTES

. AH yenrs referenced for budget data are fiscal years unless otherwise

noted. All years referenced for economic date are cslendar years unless
otherwise noted,

. Dstail in this document may not add to the totals due to rounding.

Weh address: https/ fwww budget.gov.

Office of Management and Budget
Washington, D.C. 2010




62 TERMINATIONS, REDUCTIONS, AND SAVINGS

TERMINATION: YUCCA MOUNTAIN NUCLEAR WASTE REPOSITORY
Department of Energy

The Administration has determined that Yucea Mountain, Nevada, is not a workable option for a nuclear
waste repository and will discontinue the Department of Energy's program to construct a repository at the
mountain in 2010, The Department will carry out its responsibilities under the Nuclear Waste Policy Act
within the Office of Nuclear Energy as the Administration develops a new nuclear waste management
strategy.

Funding Summary
{in milions of dollars)

, 2010 Enaclad 081 Roguast 2011 Clange fom 2010
Burgzt Authority 197 0 -187

Justification

The Nuclear Waste Disposal Account was established as part of the Nuclear Waste Policy Act of 1982
{Public Law 97-425}, as amended, to provide funding to implement Federal policy for disposal of commercial
spent nuclear fuel and high-level radioactive waste., The Administration has determined that developing a
repository at Yuccs Mountain is not a workable option and that the Nution needs a better solution for nuclear
waste disposal., The President has made clear that the Nation needs & better solution than the propesed
Yucea Mountain repository, saying that such a soluiion must be based on sound science and capable of
securing broad suppoert, including support from those who live in areas that might be affected by the solution.

In 2010 the Department will discontinue its application to the Nuclear Regulatory Commission {NRC)
for a Heense to construet a high-level waste geologic repnsitory at Yucca Mountain, Nevade. Seeretary of
Energy Chuhas announced that he will establish a Blue Ribbon Commissien to help inform the Administration
as it develops a new stratepy for nuclear waste management and disposal.

In the interim, all funding for development of the facility will be eliminated, such as further land acquisition,
transportation access, and additional engineering. While & new strategy is developed, ongoing responsibilities
under the Act, including administration of the Nuclear Waste Fund and the Standard Contract, will continue
within the Office of Nuclear Energy, which will lead all future waste management activities, including
research on slternative waste management and disposal pathways, such as deep borehole disposal, salt
disposal, and geologic disposal sites. Residusl responsibilities for site remediation will be assumed by the
Office of Environmental Management and responsibilities for security at the site will be assumed by the
National Nuclear Security Administration.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Thomas S, Moore, Chairman

Paul 8. Ryerson
Richard E. Wardwell

in the Matter of Dacket No. 63-001-HLW
U.S. DEPARTMENT OF ENERGY ASLBP No. 08-892-HLW-CABD4
(High Leve! Waste Repository) February 18, 2010

ORDER

{Granting Wmceeding)

On February 1, 2010, the Department of Energy (DOE) moved for an inferim suspension
of discovery as well as a stay of most aspects of ihis construction authorization proceeding
through the disposition of a further motion (which DOE stated that it wilt file within the next 30
days) seeking to withdraw its license application. DOE clarified that it was not requesting to
stay “DOE's submission addressing the Board's questions at the January 27, 2010 Case
Management Conference, as well as the other parties’ ws;iﬂen responses to that filing.™ On
February 2, 2010, the Board granted DOE'’s unopposed request for an interim suspension of
discovery, pending disposition of DOE's motion to stay.”

DOE’s motion o stay is supporied by nearly all parties.® No party or interested
governmental participant has filed a timely opposition. Therefore, to avoid potentially

unnecessary expenditure of resources, but with the exception noted below, the Board grants

' U.S. Department of Energy's Motion to Stay the Proceeding (Feb. 1, 2010) at 2 [hereinafter
DOE Motion).

2 CAB Order (Granting interim Suspension of Discovery) (Feb. 2, 2010) (unpublished).
3 NOE Motion at 3; White Pine County Notice of Non Opposition to DOE’s Motion to Stay {Feb.

1, 2010); NRC Staff Response to U.S. Department of Energy Motion to Stay the Proceeding
(Feb, 2, 2010}.
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DOE’s motion to stay the proceeding until the Board resolves DOE’s expecied motion to
withdraw its license application. The grant of this stay shail not in any way affect the Board's
future actions regarding the preservation and archiving of the Licensing Support Network
docurnent collections of the parties and interested governmental participants. The Board
expects 1o set a schedule for further filings in that regard after DOE submits a status report on
its archiving plan, as promised no later than February 19, 2010.°
It is so ORDERED.

FOR THE ATOMIC SAFETY

AND LICENSING BOARD

/RA/

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Rockvilie, Maryland
February 16, 2010

“ The Department of Energy’s Answers fo the Board's Questions at the January 27, 2010 Case
Management Conference (Feb. 4, 2010} at 4.
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U.S. DEPARTMENT OF ENERGY (High Level Waste Repository) Docket No. 63-001-HLW

ORDER {Granting Stay of Proceeding)
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Summary

suitzbility guidelines established by DOE. DOE is also subject to environmental protection and
transportation requirements such as those set by the Clean Air Act; Clean Water Act; Hazardous Material
Transportation Act; Emergency Planning and Community Right-to-Know Act of 1986, Comprehensive
Environmental Response, Compensation, and Liability Act; Resource Conservation and Recovery Act;
National Historic Preservation Act; Archaeological Resources Protection Act; Endangered Species Act;
Nuclear Regulatory Commission regulations applicable to the transportation of radioactive materials;
U.S. Department of Transportation regulations governing the transportation of hazardous materials; and
applicable Nevada State statutes and regulations. In accordance with several statutes, DOE would need
several new permits, licenses, and approvals from both Federal and State agencies to construct, operate
and monitor, and eventually close the proposed Yucca Mountain Repository.

Under the authority of the Atomic Energy Act, DOE is responsible for establishing 2 comprehensive
health, safety, and environmental program for its activities and facilities. The Department has established
a framework for managing its facilities through the promulgation of regulations and the issuance of DOE
Orders. In general, DOE Orders set forth policies, programs, and procedures for implementing policies.
Many DOE Orders contain specific requirements in the areas of radiation protection, nuclear safety and
safeguards, and security of nuclear material. Because the Nuclear Regulatory Commission is authorized
to license the proposed Yucca Mountain repository, DOE issued Order 250.1 exempting such a repository
from compliance with provisions of DOE Orders that overlap or duplicate Nuclear Repulatory
Commission licensing requirements,

DOE has interacted with agencies authorized to issue permits, licenses, and other regulatory approvals, as
well as those responsible for protecting such significant resources as endangered species, wetlands, or
historic properties. DOE also has coordinated with the affected units of local government, .S, Nuclear
Regulatory Commission, U.S. Air Force, U.S. Navy, U.S, Department of Agriculture, U.S. Department of
Transportation, U.S. Environmental Protection Agency, Department of the Interior including its Bureaus
(U.8. Fish and Wildlife Service, National Park Service, and Bureau of Land Management), the Couneil
on Environmental Quality, Nevada Department of Transportation, and Native American tribes. In
addition, DOE provided a copy of the Draft EIS and Supplement to the Draft EIS to these agencies and
entities.

S.12 Conclusions

$.12,1 MAJOR CONCLUSIONS OF THE EIS

In general, the Proposed Action would cause small, short-term public health impacts due primarily to the
transportation of spent nuclear fuel and high-level radioactive waste from the existing commercial and
DOE sites to the proposed repository. The specific impacts at the repository site would be very small as
indicated in Table S-1. The transportation impacts would be associated mainly with nonradiclogical
traffic fatalities and very low radiological deses to members of the public from the routine transportation
of radioactive materials,

The EIS analysis demonstrated that the long-term performance of the proposed repository over 10,000
years would result in a mean peak annual dose of 0.00002 millirem to a reasonably maximally exposed
individual hypothetically located 18 kilometers (11 miles) from the repository. The analysis of 2 human
intrusion event occurring at 30,000 years indicated a mean peak annual dose of 0.002 millirem to the
reasonably maximally exposed individual at the same location.

As a result of this evaluation, DOE does not expect the repository to result in impacts to public heaith
beyond those that could result from the prescribed radiation exposure and activity concentration limits in
40 CFR Part 197 and 10 CFR. Part 63 during the 10,000-year period after closure.

5-82



Summary

IMPACTS FROM THE PROPOSED ACTION

HEERRIE

Nonradiolpgical hazards

o 2to 3 worker fatalities from repositery construction, operation and monitoring, and closure

¢ 2io 4 worker fatalities from traffic accidents while commuting to and from the repository

« B0 14 traffic falalifes associated with the fransporiation of construction materials and public
involvad in accidents with commuters

+ 3 to 5 traffic fatalties associated with the shipment of spent nuclear fue! and high-ievel
radioactive waste

s 2 {o 3 fatalifes in the general populaion due to latent effects of vehicle emissions
(transportation of spent nuclear fue! and high-lavel radioactive waste, construction malerials,
and commuters)

oy

ATRLERY

7,

o
("

Radiolaglcal

« 4to7 latent cancer fatalities {o workers at the repository

« 3to 12 latent cancer fatalities to workers during the loading and transport of spent nuclear fuel
ang high-evel radivactive wasle

e 05 to 2 latent cancar fatalities in the general population from releases of naturally occurring
radon from the repository

» 0.6 to 2.5 latent cancer fatalities in the general population from loading and transport of spent
nuclear fuel and high-level radioastive wasts

o Essentially zero long-term latent cancer fatalties within 10,000 years associaled with the
repository performance

e A L I R LR R R LT

RN BNy

ST

PRk

These values represent the range of impacts for all operating modes, transportation scenarios, and
implementing allernatives.

B
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Under the No-Action Altemative, latent cancer fatalities would be uniikely in the short term in either the
worker or public populations. These short-term impacts would be very similar to those associated with
the Proposed Action. In addition, under the No-Action Alternative there would be no impacts associated
with the transportation of spent nuclear fuel and high-level radioactive waste to the prop osed repository.
However, the obligation to store these materials continually in a safe configuration would become the
responsibility of future gencrations.

“There could be large public health and environmental consequences under the No-Action Alternative if
there were no effective institutional control, causing storage facilities and containers to deteriorate and
tadioactive contaminants from the spent nuclear fuel and high-level radioactive waste to enter the
environment. In such circumstances, there would be widespread contamination at the 72 commercial and
5 DOX sites across the United States, with resulting human health impacts.

Table S-1 compares the potential impacts associated with the Proposed Action to those associated with
the No-Action Alternative,

S.12.2 DISTINCTIONS BETWEEN IMPACTS OF THE PROPOSED ACTION AND
NO-ACTION ALTERNATIVE

The analysis of the potential short-term environmental impacts associated with the Proposed Action and
with the two No-Action scenarios revealed that the impacts would be small and related to health and
safety and to socioeconomics.

5-83




Suntmary

Arogrgndal jusima
dunpaxaxa fwpeed
FURIPHY Ra]) 15
HO § P FRBun s
T4 Ja samassumep Aregson o4 ppnom spredials papnjiuca
wumwe sFeump e asttyty oyt 0} patingsad aq pinoa Az omdpooy) tsarer
& e Lok s NESUIREE U[rjdpOOF [FUBHAPEY WU MOIHLJM B O 5) SEimg
pow st oy imoppm HOUER|G pUY  ENeL uohp el pas AW UONNERR  Pooy Flqpl PONNIP) jo sukiv glaany  JGUIL S )RS PR REILGHY
g ppoaed DBy gomnt o wRuW Sjount o Radoog [ JJouns of 5o IOPLUGS [ 18 100m) UDRL)YU} aTin £y 0 §T JO sIwgIusp
owm g IomEweg s e sy pum Jjoumr o] s35uwya Jour Rng DU, AST H{UE-IR DRI
61 ¥ op '
uf pumis vop il
ryeapmord o woq
- 5] S PUREROY)
PAIPRTI] [RI3AD5 5}
R UORIRTIRLOY) ROk
O § PR [Ujanusee £00'BI Pl 3y Fuunp {=y-uze 080} piaik rmsad
7L pemasy mempunord 21 AT R{e MO Loqup wmalisy E TR FTRMPUENNT 2 o
SO vaiRuien LECIL 70 0y vosmdune sy juspanard ST fr PROKIE FAAL SNV JRIED 1AM 0] MO[5q Tjas {rmak
radojerm u} s 39 aj [jrass g o opTERITE0 spyderfarpdy prasjlae ojdpnu woy  2ad LI 062 03 0ET) PUTROP (i mopfms
sof yimmad ey preass sfempmg  pinos sfem ‘fEwg josmonm ypug  PY-TE OF L 01 dn Jo sk g B EIS-LNEAPINOID o apppunold} ABajopd)
wpAIN Ao A3
o Aylds mEne qooannbay fEuaguesy
(RSB0} 13V HY WRa3 BN meg
FaRTat Sy} f P {31424 [T 130j0 o Lofledwoa
g sitmg  Asoremdarmopeq Aiemnda sojaq e yeed ] s 96 PR SR Pl jkTea {mjuy Jo puauad g umy
Fpnpmsd puam spifprey fus wamsodee ammsoda  RpIEG RommaUA  apgea mag ausmijed wmy LoppBa  sep) npey Lojemias sopaq e
popuiBap Ymag R fleag  presRpiEns . 0tegs s Ay HP[3Q BGHO P SNy Ty RmEodsD pun Sa6vaa ey Aot 1y
uatyelade pim yopanaes
uadipy suduesg ol gum o pnea
OIS AR PHE HTOJTAEL BRpa] pon
sTeapssLy SAfTeN oedarf ARoIp piued
FSR R § SIopII0a FROS IFTaly ApmS BSIUSPIEM
PUB [RISALGON 2L LRI aq pynos yfnoays 20 oy asops wrad sayna wos WA [TABIPIRIM pRRATIR
an ja gera Haprpmms ssmgea) ‘sapnas w0 tof s7dy)jooD oduey euoyt o anpiduios geg) ey (0%
Bupnoims w10 e Tapses spfopne  sonoms fuo g s 1Y HIPN PRUNIUID| 326 Uy [S40a Oy} §0 S (7D 1RAGE 0 00 £
O pGI0 UOFVNIUAUOS  [EAMWHUCI PINGM W ITURROIP[RCA 3 GIU] FR20W paifan nepodamsg maU 2oy e puzy oy 5) p pagEYEIp Jo
enuzied ofinry auingy ifjmug sbrieys Ynag woj ppEnedifwug oty grineqe o) g lammpo oy jrewg sdhu uliisop ojqpey o pag SRSTR PUD DTt U]
T PFTEBI5 1 aumEag (sl oo p) {red gog'pg of uaprrjodsuel}, Kitierig W IUNDSTY
{arva& go0'n1 o3 001) med-Hooy [Ty ‘AR Sye Wi T (AdE0[ JEAMIY) W Ieag

ARV BINSY-ON

movdoi o adum—sapoiu mywiadd rpuxod ulsap Sq1xoyL

(¢ J0 1 a8ed) yeANBWINTY UCHOY-ON PUR TonoY posodord S s pojeinosse spoedir] Y-S qEL

S-84



Suntmary

anjqnd

S of ks poe
JIERA DAJIONDPRL [IASL
-y pe gory; seaome
yoads gy i} i epd
SROBIEII] JO Sa6% 10 g Asmend 11spmE 10 KA ssupapme 2o sy
a1 RISEIIT (RIegar aojaq s Lomadamotsd faa AopepEas mofaq s {smayssjum o) awp
‘| oy Ime PN s ensg deatimmpg (e sunsols ey BTOIF] Ao Mojag o samsodea YRGB RORojOEsoN
Q0E'E 4 Iva LLINE B4 07K L9 150 GZoI9Ke (4.ry) oopendo
{Asopwodat 3t jo qunos
g gf Aarpasdifn)
V3T pofjanues
T jo Airpisieq &0
{s) LBIXCL COXEY 90 R, 01XF 9 Dixk DT 001 CIXVE0L QERgT R e piqegoid)
Awsgotorpy
;g
Aafon pus oy djgnd pup oo ginaog
"900% W 95| Aj3jumenadds og pnos
woparisnsd Juunp Liopseda aq
g |dtiza TP Jead pajwariio
soopfas st spwin smagat ag op sE) momaa pai3a3)a 1 juensordox Jrems aq pruas oo ‘aopog
o pasndiuos iy o} paredmod e 10 (Aumeny woaEr} @ wonE Huzakoydne un@a g
25 pinos 12fues aq pyros miungs Fiutu} pEpoLISl O asn Jusiad 1} aseaeag yaasuad | v g 25 Uy
nizadusg s d {oydua pas gy gpotpmand | e i) wog oloar (s pinas g7 W Buunaos iy g 50
0 tsymy o6 ffuug vopwidod jjfemg nopvndod Mg 00 LDRIAM G RS Pina gL jossdoydus ipmog o a0 s rimmugs treng L0 pI0s
surbisgn croymy SN Fsodd
mmeduais mrapmnry s foedds  movdo) sxymioym ay sTed oy sumdos
ety axmip o 33 ) sl ‘eaps peoiBofoama T digaz)jed
eas Bugmap s Bujgrnp isaype pratiojoyegare u Bupoogos 107 pim of afmuwp srunuRL
Jo pmiod Joppuied  wmodwei ErapImy IR PUE o) S3wID MTDTONT A0 D0A f0 Pl0AR pRAs SUNSK0 CoRuin
sppdizy ] sy ) e oapeN Sooddo feay plriova Funsean uonei[pn (M tpu peganipun Anojaad Jo 0 O
i impapee sommede  Jupspes jpom Zopsmeo [anopumo Sl 0K BEXXW pojay] uog 31 M PoGrIUSIP povy Jo H@s?iﬁq%ﬂﬁ&sg
16 uoANRID 00 fjRsg  pruon sfarors ey pmas dFwee g o) fenesed TRIg oy O 0 0 O S0} S2IRPOnI O IS Asoysoddal Setopo of yuing LTt R
! BUHIRIETOD
Aaw 0y 10ud Anesszaon 5w awma)
a0 o} pousajad 0q PRAs URITGRE e
{;uoy § moqu} wam e SR FIUORIETR (ERLE qEy 39 pios spedn) popniate) [Rmssaim
I U SOR[UmImeS P sieajie pus qued oo o) seda) SR WO [T POD SjEUUR
{eunon poeyond ny  epandg STy OF s mapud i srpd a3 o 6oy dury tsyondua
ypp Aot rgomed. pu 244 {{ajoym o e e30ds IR o) s jEpnd puy
5 'O + m Sunposaz sk SO JOn) R HROp P o g “o|ot v §u E9] 33K 2140 jou)
a1 p'a JO SRR gno'ol 103 Loyoda {¥NpAIPa) 01 SUAW] PSRATE 5386|0110} HRD PIRIEAIT; [EIPIATY)
SIOSA HOY £ s S P IAOARTUIPHOS  IRICPRIOD {8 PUY SINCE jkAAsag Jof o Homiuy axtage okwjadas puw
tropjoqme papeden  Bupspes prosupuos  Soperes 9 amsy S o d aviados e g s paep o ‘g ‘Jo RSP 0 U0f (G 08 T
cetasp [eroood fainry  pos SRR QYRS PO ST UG o assac s Gy D070 050 s50] Hiopons 6 RS £ 10gRI0 I Symapont o RS e pun sazmo s juopiopoly
Z CEvE0g 1 opiag fued 0o} {smal op0'nt o uapgmIodiTe] Hojocay R Moy
TEmad Goa ol ©1 0p) wuT-ducy \ZRFHOYS “wmsa @yu) uun-Sug] [SEEGE (aar) M- peGs
SARLENY UGHFY-CH Rsednt jo sfau-Eapmn Suresds [preaod ufop 3)qRes)y

(4 30 7 23ed) fOANBLIBITY BONDY-ON plit UONOY pasodoig ou) yitm pajRiosse spoedw) Y- ajguy,

5-85



Summary

asmpoe smpue
vopeona® oue fre wopRmed @ (o)
o3 g fems og o pamdans (e oq HBUC Pt 0 pnas
pon EOOM PISTLIEHOTE 00 A SERTEN uﬁﬂxcﬁaﬂ e sayo dgades apspo Seppe
STRERRAL ORZR 1B Lasidls i pun pajeanad Ayprodes atagpo Smpsteo J0 RO[UY huﬁﬁik&exﬂgﬂoﬁun&
paienesd e 4t 05 s ljpnng UM g uﬁqk oc oy © ) s el s IS SR SO BuT FAPTTAPRN UG
PROUTNI 04 0} PATY POA
a2 A I S ey )1 GEIEN0YY ¥ A, S <) RIHLS
o parodmod [Tk o] panvdmon (v ATjERORTL PIST MLTWETE Kiaglap ramod 0 (uolBal 391
f3us 10 3g pnos o AFDW g o 0 AR Ad5302 J0 5T of nonredmos b VWIS O PIIGR 1 (N HEIDUE 07 woseduon uf jjrax
FuyE J0 o5 6O RS  PUU SIS S AR SITLOIS qnag jo o ou u:uEm Alsam e SRR Jo 380 YpaLS  AIA 9 FR0M AILRO IO ST g
XV U RAY-AOYRY
S0 jjpey B)STRR [FpOmEC)
man) ey 0y K3sdun Jpqesp usrds Hojp[HwA
popt papesu P Hp1oa [l GR9f ST JO BoRdl a1 e poywpose Sungdf o)
apuifap SEEH&B s swuopurdss FRm MK O ppRoaL ¥ BosIIA 0§ sjuod jRmadvenu  onp tyedun Boggdn vy aveasaug og Awu
sy 5w SIS 12 SnLfUeD uy ye3f gésﬁﬁﬂuﬁg Rg), TR 1 S3AM0sAI A 30
;A IR g %E&Eﬁ Nywg  pmos STeos g sspms Ajuo g puw & nspapssod \rwg 34 o3 s SUARE A0] TTEOS
Aemgaaoan
WL WAGRRH I  FW pash veppiasd pia Sanuod.§as]
VP 06 VHP 06 R copugis panad 555 pire pombosu] BopwgA prodt L Eaﬁ_usisacuéﬁ
snouonuORSR 0] GApeNI Ol se]'AmuIG|oN M0 paloR o Lunjany 4,VEP 04 ey B5300 559] 2 P ol manp

SoppapeEca g UV oS iEag

P NSEEREWE  SIEANS O Eug

100 PRT pOpsTun uanvoﬁ o g

mof oq ppnas gﬁa o s s

SIOLIIOU SHOPITLT] PUD JLNOK
prvena8-ans fo jewBeop]

SRR A
puD Syopzos L T

KRy

watiaigg puoAIAION

RITIOM,
{s£y1) vagendog
o1
m jo Anquqnd} TN
ragdotorpu
404
UL
(s A0ey
Fumeaies sSpac)
BNGTE (oE ORI
{r2o7) pooBofolpvy
{pasjosumuon
PaE PAAJOANE) REPHOM

(ponuguca) dysfis pu gipoey aygnd puo pruoyoduzog

i I
s pamfo) Afamass o pamfin fjeaass
aq Ay pjnoa ag Ay pros
LTR10M SOLETR LayIom SeTaI PR J0 pamfin K[atzals papoy 10 pamim Ajamuss
smndun pEPpOT AR 1eaptsw Ajapm 50 A PO LSE0M EOHTNS 54 Ap2] pmBas KEjaa SUHTGoE
0% Seopon 0 JjFasg awitd soj a8y amos Jop @y  mrwdur] ou RKO[OM ON JGAPLaTE ATIRNEN SUI0S 0] e juaptaem Ajaopan smos oy SR
gEog Fpedutp o siedusy op Aqquadde jopg §M55a L TES 2
sjgndde jon spudun ON syt e sinpddn oy SI0°'0 ¥ $100°0 SDIXET 0 ONET
meding o ‘LTpoM ON [k 6 siznihng ou ‘sRpne oN SO Ll cEw Ny
mowdissg ou WIPHM ON a1 g1 spredaj ou ‘SRS ON LHETE FY0I0Y
Zopmnlg = [CELETT; a5k gooDt o UBHELOAFEML LSTITELTS
{iieak 0pg o] ) P} ueargory [ ‘sl ) weapdcoy GETGO[S EN0qT) WOIF PGy
SEUIY U0V -ON

ﬁ&ﬁ jo u»:E.ﬂvoE mn_«a,uub 3:52_ eiep o_asn._m
= (]

5-86



Summary

‘Sauo samof et SutiyFias s59] amanar sapad

oyEil R0 03 uwy sayand autos o) APANOALS Ao spuodea fas GBIy Sgt UL JOBF SY3 203 sjuneosa Junyemey pumas a 'spagrap payspa-y = VP 1
‘sipqnd Mf S0 sRQUIEY

0 PINeD SINLUR 953 JO L] OF §) 5% AUVLS Sy “SIFUT OIELG SANWAOD PUT UCHTRKdSULY ajrem oAlTuolpRs eAR]-3n pun (Ang Espany yuods wol SE ngeg padejopuiuaN Y
‘uopesdo pue ‘souruauyELL
YORARIFUOD DS 1ISURT EPOULSTULAEANA (nuy-fALIL Jo 8] IR pua 'ansold pre ‘vonmade “woygonsuoa Sosoda o) uonwuodsinLy S{EUTL PUR ITRURHGD TR SRR

Ot FUsISSID J5TRKS Snopeo] Bupisy; ‘uoneuodsuen JSEAM SALIEAIpRE [9A91-HIY pue jan) msjony 1ueds WO §133])S I SUOISSHUD ISHOYXS 5} Inp SRy eadejopenmoN B
‘SIEak Qe AR uoiiG 6 ¢ Ammuixosdde jo uopemdod posodss umansumodg )
-amsaixe uopRpws
19253p 91008 £g IS &G BlASM fIESE STINOW 0] S99 M3] ¥ UNRIM UelIRipTE 1o 060D [010f U 9A13333 pIRo3 [enpiapu; pasodxa AQEUITKEI O 'S{ONUOY [UNONNISYL CAROID OU i, 9
"mOpIAIpYE Pasodxa ATHISDE « TR W0 P WA= 40T P
"Gy EET1 Ag Adinn ‘fiajour aHd O} 123)-2108 PHOAUOD O D
1247 Aq Aidnmuw ‘so1ow 61 paALe o) ‘namoif anmbs = uy g
suopmsxdo Supmp andiug Joum vy 0ses PRed vopantsed Bunnp sedi STTRUTXTNE JE opRUsIs todims Jog
‘sasuyd JuOKIP UIaMIoq Puadsation 10U JHIW SOnTA 251) 5MESSq SOSTY JUSRNTEUNST SIF O PRISI] SH{EA WIWEKTILN PIRY WINLIRANE AL 10 HOiipRR apdung wouy 12Ip i Seduwy B
nredaata
sunpyepndod remdod LT SAREN
ryupedod -G IO soogymei e Jopeddo huopumdod
susoau[-soy 1o Guonpss  Auouu oy speduny Quomu o noedun | Seony-af 4o fLouma naedasy cmusny pEiodaagA tepomy
of spradin SsEApe pun FLDARE PUD GG owoapy pue 3y opmordwomospnpuy sy Awsoddo tsuogrpdod swoesty  sanwn Rausoddn isuogumdad swedity
g Apmnouedankp  Anwopodnudsip  Apmuoptodsdep g Aapuogiodosdiry -40] K5 KON 0 Syl RAPY -y 20 AOUIE O] spadu aRsape
10y penued oy ou g ot fpeuig ouhpwg  pwgdpg Apsmoptedodiip ou fpmug  pus yim Aapunjundosdsip ow g Foyeaf e ey
T OpmuEag 1 Gjvnaag T oo ¥ {in=A gog ol o TORBHRmL], TGajsoaoy 0w MUY,
(84 GOO'GE 03 607) UBT-B00T HID]-HOyS ‘aman(a oy} usERneg (BRE 03 L) WEF oGS
ALV GOHTY-ON Fpawsu] )0 %8 L — sopory dunedo pmempod i ajqncty

“( 30 ¥ 9Fad) ,sARBIIANY UOROY-ON PUE U0HOY pasodold o1 yim pajeioosse sjpoedw] *I-S 3q8L

5-87



Summary

For the Proposed Action, using DOE’s preferred transportation mode (mostly rail), about 24 to 38 latent
cancer fatalities and nonradiological fatalities would be associated with the transportation of spent
nuclear fuel and high-level radioactive waste and the construction, operation and monitoring, and closure
of the repository at Yucca Mountain. Depending on the transportation mode, transportation impacts of
the Proposed Action would result in about 4 latent cancer fatalities and 14 to 23 nonradiological fatalities.
Construction and operation of the repository would result in 4 to 8 latent cancer fatalities and 2 to

3 nonradiological fatalities, depending on the repository operating mode.

In comparison, there would be about 25 latent cancer fatalities and nonradiological fatalities from the
No-Action Alternative (both scenarios) during the first 100 years. For both scenarips, there would be
about 7 nonradiological fatalities from commuting and shipping construction materials and about

16 latent cancer fatalities and 2 noaradiological fatalities from censtruction and operations.

Short-term socioeconomic impacts would occur in the Yucca Mountain region and at the existing storage
locations under the Proposed Action; impacts under the No-Action Alternative would occur only in the
Yucca Mountain region, Under the Proposed Action, there would be nearly 2,700 new jobs in the three-
county area around Yicca Mountain (Clark, Lincoln, and Nye Counties). In addition, under the Propased
Action there would be lost jobs at each of the sites across the United States as spent nuclear fuel and
high-level radicactive waste was removed. Under the No-Action Alternative, there would be a loss of
about 4,700 direct and indirect jobs in the three-county area around Yucca Mountain once reclamation
was completed. There would be no short-term socipeconomic impacts at the storage sites under the
No-Action Alternative.

The potential long-term (postclosure to 10,000 years) environmental impacts of the Praposed Action and
No-Action Scenario 1 (continued institutional control) would also be small. Under the Proposed Action,
there would be virtually no latent cancer fatalities (much less than 1) over 10,000 years. In addition, there
would be a potential for very small impacts to vegetation and animais over the repository area as soil
surface temperatures increased. Under the No-Action Scenario 1, there would be about 13 latent cancer
fatalities and about 1,100 nonradiological fatalities associated with the construction and replacement of
storage facilities, monitoring of facilities, worker commuting, and transportation of construction
materials, Smallimpacts to other resources (for example, socioeconomics, biolopical resources, utilities
and services) would occur.

There would be differences in the potential long-term environmental impacts under No-Action Scenario 2
(no institutional control after 100 years) compared to No-Action Scenario 1. Under No-Action

Scenario 2, there would be about 3,300 latent cancer fatalities over 10,000 years as storage facilities
across the United States degraded and radionuclides from spent nuclear fuel and high-level radioactive
waste reached and contaminated the environment. There would be no fatalities associated with
transportation, construction, or operation because those activities would not occur after the presumed loss
of institutonal control.

S.12.3 AREAS OF CONTROVERSY

The Department acknowledges that areas of controversy exist regarding the Proposed Action and the
analyses in this EIS. Areas of controversy were identified during the public interaction processes. Many
of these are not resolvable because they reflect either differing points of view or irreducible uncertainties
in predicting the future. However, the Department has considered these areas in the development of this
Final EIS. Other issues raised by the public are summarized in Section S.4.2.4.

Native American Viewpoint
Disagreement exists about the nature of the repository as it might impact elements of the natural and
cultural environment that are of concern to Native American tribes.

5-88



CERTIFICATE OF FILING AND SERVICE
I hereby certify that on this 19th day of February, 2010, I filed with the
Clerk’s Office of the United States Court of Appeals for the District of Columbia
Circuit, via hand delivery, an original and four copies of the foregoing Petition for
Writ of Mandamus, and further certify that [ served, via certified U.S. mail, return

receipt requested, a true copy of the same upon counsel listed below:

The Honorable Steven Chu

Secretary, U.S. Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585

U.S. Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585

Gregory B. Jaczko

Chairman

U.S. Nuclear Regulatory Commission
Mail Stop 0-16G4

Washington, DC 20555-0001

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3F23

Washington, DC 20555-0001

Thomas Moore

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3 F23

Washington, DC 20555-0001



RECORD NO. 10-

IN THE
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

State of South Carolina, ex rel. Henry Dargan McMaster, Attorney General,

Petitioner,
V.

The United States Department of Energy; Barack Obama, President of the United
States, in his official capacity; Steven Chu, Secretary of Energy, in his official
capacity; The Nuclear Regulatory Commission; and Gregory B. Jaczko, Chairman
of the Nuclear Regulatory Commission, in his official capacity, Thomas Moore,
Paul Ryerson and Richard Wardwell, United States Nuclear Regulatory
Commission Atomic Safety and Licensing Board Judges, in their official Capacity;
and the NRC Atomic Safety and Licensing Board,

Respondents.

LIST OF RESPONDENTS

The Honorable Barack Obama
President of the United States of America
1600 Pennsylvania Avenue, NW
Washington, DC 20500

The Honorable Steven Chu
Secretary, U.S. Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585



U.S. Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585

Gregory B. Jaczko
Chairman
U.S. Nuclear Regulatory Commission
Mail Stop 0-16G4
Washington, DC 20555-0001

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3 F23
Washington, DC 20555-0001

Thomas Moore
U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3 F23
Washington, DC 20555-0001

Paul Ryerson
U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3 F23
Washington, DC 20555-0001

Richard Wardwell
U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3 F23
Washington, DC 20555-0001

NRC Atomic Safety and Licensing Board
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3 F23
Washington, DC 20555-0001



RECORD NO. 10-

IN THE
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

State of South Carolina, ex rel. Henry Dargan McMaster, Attorney General,

Petitioner,
V.

The United States Department of Energy; Barack Obama, President of the United
States, in his official capacity; Steven Chu, Secretary of Energy, in his official
capacity; The Nuclear Regulatory Commission; and Gregory B. Jaczko, Chairman
of the Nuclear Regulatory Commission, in his official capacity; Thomas Moore,
Paul Ryerson and Richard Wardwell, United States Nuclear Regulatory
Commission Atomic Safety and Licensing Board Judges, in their official Capacity;
and the NRC Atomic Safety and Licensing Board,

Respondents.

CERTIFICATE OF FILING AND SERVICE

| hereby certify that on this 26th day of February, 2010, | filed with the
Clerk’s Office of the United States Court of Appeals for the Fourth Circuit, via
hand delivery, an original and four copies of the foregoing Petition for Review and
Petition for Mandamus, etc., and further certify that | served, via U.S. Mail, return

receipt requested, a true copy of the same upon counsel listed below:



The Honorable Barack Obama
President of the United States of America
1600 Pennsylvania Avenue, NW
Washington, DC 20500

Robert Bauer, Esquire
White House Counsel
The White House
1600 Pennsylvania Avenue, NW
Washington, DC 20500

The Honorable Steven Chu
Secretary, U.S. Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585

U.S. Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585

Scott Blake Harris, Esquire
General Counsel
Office of General Counsel
U.S. Department of Energy
1000 Independence Avenue, S.W.
Washington, DC 20585

Gregory B. Jaczko
Chairman
U.S. Nuclear Regulatory Commission
Mail Stop 0-16G4
Washington, DC 20555-0001



U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3 F23
Washington, DC 20555-0001

Thomas Moore
U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3 F23
Washington, DC 20555-0001

Paul Ryerson
U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3 F23
Washington, DC 20555-0001

Richard Wardwell
U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3 F23
Washington, DC 20555-0001

NRC Atomic Safety and Licensing Board
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3 F23
Washington, DC 20555-0001

Eric H. Holder, Esquire
U.S. Attorney General
U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Kevin F. McDonald, Esquire
Acting U.S. Attorney
1441 Main Street, Suite 500
Columbia, South Carolina 29201



The necessary filing and service were performed in accordance with the

instructions given to me by counsel in this case.

The Lex Group'*

Post Office Box 1111
Richmond, Virginia 23218
(804) 644-4419



	Woodington.State of South Carolina.pet.cov.pdf
	Woodington.State of South Carolina.pet.corp.disc.jem.pdf
	Woodington.State of South Carolina.pet.tables.jem.pdf
	Woodington.State of South Carolina.pet.jem.pdf
	Woodington.State of South Carolina.pet.exhibits.jem.pdf
	Exhibit A DOE Press Release and1.pdf
	Exhibit B DOE 2-1-10 motion to stay1.pdf
	Exhibit c 2-16-10 Order on Motion to Stay2.pdf
	Exhibit D EIS pages1.pdf

	Woodington.State of South Carolina.pet.certs.jem.pdf

