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PETITION FOR REVIEW 
 

 The State of South Carolina, ex rel. Henry Dargan McMaster, Attorney 

General, hereby petitions this Court, pursuant to Section 119 of the Nuclear Waste 

Policy Act (“NWPA”), 42 U.S.C. § 10139(a)(1), as amended, Section 706 of the 

Administrative Procedure Act (“APA”), 5 U.S.C. § 706, and Rule 15(a) of the 

Federal Rules of Appellate Procedure, to review, remand, vacate, and/or defer the 

final action of the Secretary of Energy to abandon and not to proceed with plans to 

license and construct a repository for high level radioactive waste at Yucca 

Mountain, Nevada. This action became final and subject to review under the 

NWPA on or about January 29, 2010, or alternatively, on February 1, 2010. 

Documents reflecting the Respondents’ actions are attached as Exhibits A and B. 

PETITION FOR MANDAMUS, PROHIBITION, AND/OR 
DECLARATORY AND INJUNCTIVE RELIEF 

 
INTRODUCTION 

 
1. In addition to, or in the alternative to, the Petition for Review set forth 

immediately above, Petitioner seeks relief by mandamus, prohibition, and/or 

declaratory and injunctive relief.1 This Petition is filed pursuant to 42 U.S.C. 

§ 10139(a), which, as discussed more fully herein, provide that Courts of Appeals 

                                                 
1 In combining a Petition for Review and a petition for other relief in the same 
document, Petitioner is following the example of using a similar combined petition 
in Wisconsin Elec. Power Co. v. U.S. Dept. of Energy, 211 F.3d 646 (D.C. Cir. 
2000).  
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“shall have original and exclusive jurisdiction” to review certain actions or 

inactions of the Secretary of Energy, the President, and the Nuclear Regulatory 

Commission and the Atomic Licensing and Safety Board, as alleged herein. 

2. The State of South Carolina challenges the announced U.S. Department of 

Energy (DOE) decision to abandon the geologic repository to be developed at 

Yucca Mountain, Nye County, Nevada, and specifically, to withdraw the 

application for Construction Authorization presently under review by the U.S. 

Nuclear Regulatory Commission (NRC). DOE formally initiated the termination 

action on or about February 1, 2010 by filing a motion with the Nuclear Regulatory 

Commission, Atomic Safety and Licensing Board seeking to stay proceedings in 

the hearing process for the license application.  In the motion, DOE has stated that 

“DOE intends to withdraw the pending application with prejudice. . . .” Exhibit B 

hereto. 

3. DOE’s action violates the Nuclear Waste Policy Act of 1982, as amended 

(NWPA), which specifically requires that DOE seek a license for and develop the 

Yucca Mountain repository and that the NRC approve or disapprove the license 

application (as opposed to merely dismissing it). The Act does not provide that the 

application may be withdrawn solely at the behest of the Executive Branch. 

4. This action by DOE also violates the National Environmental Policy Act 

(“NEPA”), 42 U.S.C. §§ 4321, et seq. by taking major federal action intended to 
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terminate the Yucca Mountain repository project in the absence of NEPA 

compliance. No valid reason has been offered for the action. The DOE motion 

would take the responsibility from the NRC, the agency charged with assuring the 

safety of the nuclear facilities it licenses, and deny the people of the South Carolina 

and other states the NRC determination of Yucca safety that Congress mandated in 

the NWPA. It would also mean that DOE, without an articulated or valid reason, is 

implementing the “No Action Alternative” which was specifically considered and 

discarded in DOE’s Final Environmental Impact Statement (FEIS) (DOE/EIS-

0250, February 2002). 

5. Petitioner asks that the Court, temporarily and permanently, enjoin DOE 

from taking any further steps to withdraw the license application for the Yucca 

Mountain repository project, for the reasons set forth herein, and if necessary, issue 

a writ of mandamus requiring DOE to withdraw any motions already made that 

would seek to abandon the license application. Further, Petitioner seeks injunctive 

relief enjoining DOE other Executive Branch agencies or officials from taking any 

other action that terminates, interferes with, or delays the NRC Yucca Mountain 

repository project licensing process and that would constitute actions or inactions 

that contravene the requirement of the NWPA. Finally, if necessary, and subject to 

the posture of the Yucca Mountain license application at the time this matter is 

heard, Petitioner requests that the Court issue either a stay order, writ of mandamus 
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or prohibition, and/or an injunction, to the Nuclear Regulatory Commission to 

require that it not dismiss the Yucca Mountain license application, either with or 

without prejudice until the present Petition has been finally adjudicated.2 

JURISDICTION 

6. Jurisdiction is proper in this Court under Sec. 119(a)(1) of the NWPA, 42 

U.S.C. § 10139(a)(1), which provides that  

the United States courts of appeals shall have original and exclusive 
jurisdiction over any civil action— 
 

(A) for review of any final decision or action of the 
Secretary, the President, or the Commission under this 
subtitle [42 U.S.C. §§ 10131 et seq.]; 
(B) alleging the failure of the Secretary, the President, or 
the Commission to make any decision, or take any action, 
required under this subtitle [42 U.S.C. §§ 10131 et seq.]; 
(C) challenging the constitutionality of any decision 
made, or action taken, under any provision of this subtitle 
[42 U.S.C. §§ 10131 et seq.]; 
(D) for review of any environmental impact statement 
prepared pursuant to the National Environmental Policy 
Act of 1969 [42 U.S.C. §§ 4321 et seq.] with respect to 
any action under this subtitle [42 U.S.C. §§ 10131 et 
seq.], or as required under section 135(c)(1) [42 U.S.C. § 
10155(c)(1)], or alleging a failure to prepare such 
statement with respect to any such action. 

                                                 
2 The State of South Carolina, by Petition for Intervention that will probably be 
filed this same date, will seek, as a precaution, to intervene in the NRC proceeding 
in order to present to that tribunal many of the contentions being made in this 
Court. 
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7. Jurisdiction is also vested in this Court by the All Writs Act, 28 U.S.C. 

§ 1651 and by Rules 15 and 21(c), F.R.A.P. 

8. Pursuant to 28 U.S.C. § 2201, this Court is further authorized to grant 

declaratory and injunctive relief in cases where violations of federal law may occur 

as the result of actions by a federal agency, such as DOE and the NRC. 

Furthermore the APA, 5 U.S.C. § 706(2), requires a reviewing court to set aside 

final agency action found to be not in accordance with the law, in excess of the 

agency’s statutory authority, or not in observance of procedures required by law. 

9. There is a present, actual, and justiciable controversy between the parties. 

VENUE 

10. Venue is proper in this Court pursuant to the 42 U.S.C. § 10139(a)(2), which 

provides “The venue of any proceeding under this section shall be in the judicial 

circuit in which the petitioner involved resides or has its principal office, or in the 

United States Court of Appeals for the District of Columbia.” The State of South 

Carolina is located in this Circuit. 

PARTIES AND STANDING 

11. Petitioner is the State of South Carolina, on relation of Henry D. McMaster, 

its Attorney General.  

12. Petitioner has standing to bring this action, because if the Yucca Mountain 

license application is abandoned, South Carolina would suffer a distinct and 
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palpable harm, constituting injury-in-fact within the zone of interests sought to be 

protected by the applicable statutes, particularly the Nuclear Waste Policy Act of 

1982. The abandonment of the Yucca Mountain site would place South Carolina 

back on the list of candidate states for a high level nuclear waste or spent fuel 

storage or disposal facility of some kind, and more so than many other states, 

because South Carolina has the Savannah River Site (SRS) within its boundaries, 

as well as seven commercial reactors with onsite storage of spent nuclear fuel.  

13. The NWPA provides for extensive participation by states in the site selection 

and characterization process, a process that would be reopened for the first time 

since 1987 if the application in this matter is permitted to be withdrawn. See e.g., 

42 U.S.C. §§ 10131(a)(6) and 10134(a)(1)(F). The NWPA therefore places South 

Carolina firmly within the zone of interests to be protected if the nation’s nuclear 

waste disposal efforts revert back to their pre-1987 status as a result of dismissal of 

the license application in this matter.  

14. South Carolina would also suffer harm by the continuing delay of the 

opening of a repository, now already more than a decade behind schedule, 

including the continuing potential hazard of the onsite storage at the seven 

commercial reactors, the storage of foreign spent nuclear fuel at SRS, and the need 

to have emergency preparedness and transportation plans in place in connection 

with that spent fuel. 
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15. The aforementioned harms, and other harms to South Carolina discussed 

below, would be directly traceable to the actions of the Respondents with respect 

to the dismissal of the NRC licensing proceeding, and likewise would be 

redressable by a favorable decision on the issues presented by this Petition, 

because if South Carolina is successful with respect to those issues, the existing 

NRC proceeding for Yucca Mountain licensure would continue, and South 

Carolina would not be back on the list of potential disposal or storage sites. 

16. In addition, the citizens of South Carolina, on information and belief, have 

paid approximately $1.2 billion in fees levied pursuant to the NWPA for the 

development of a permanent storage site. Further, the citizens of South Carolina 

have a substantial interest in the proper and permanent disposal of spent fuel and/or 

high level nuclear waste now being temporarily stored in the state. The citizens of 

South Carolina also derive economic, health, safety, professional, recreational, 

conservation and aesthetic benefits from the existence of the natural environment 

of the region. 

17. If the Yucca licensing proceeding is terminated, Petitioner and its citizens 

will also be damaged by the impact of such termination on various ongoing or 

planned activities in the State of South Carolina, and in other parts of the United 

States. Evidence of the potential environmental impact is the fact that DOE issued 

a Final Environmental Impact Statement with the conclusion that not building the 
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Yucca Mountain geologic repository could result in “widespread contamination at 

the seventy-two commercial and five DOE sites across the United States, with 

resulting human health impacts.”  (DOE/EIS-0250, Section S.12). Exhibit D 

attached. The five DOE sites include the Savannah River Site near Aiken, South 

Carolina, which houses foreign spent fuel as well as defense high level nuclear 

waste. Further, there are one hundred nuclear power plants in operation in the 

United States, including seven in South Carolina, under licenses which invoke a 

Waste Confidence Ruling by the Nuclear Regulatory Commission – based on the 

fact that Yucca Mountain is being developed as a final resting place for spent 

nuclear fuel from the reactors. 

18. This Court has held that the Governor of South Carolina (and by extension 

the State itself) is essentially a neighboring landowner to the Savannah River Site, 

whose property is at risk of environmental damage from the DOE’s activities at 

SRS. The State “therefore has a concrete interest that NEPA [and the NWPA] 

[were] designed to protect; as such, [the State] possesses the requisite standing to 

enforce [its] procedural rights under NEPA.” Hodges v. Abraham, 300 F.3d 432, 

445 (4th Cir. 2002). 

19. Respondents United States Department of Energy and Steven Chu are, 

respectively, an agency or instrumentality of the United States, and the Secretary 

of Energy. They are statutorily responsible under the NWPA for obtaining a 
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license for the Yucca Mountain repository, designing and constructing facilities 

pursuant to the license, and operating the facility to safeguard the environment of 

all Americans from the hazards of high-level radioactive waste and spent nuclear 

fuel. 

20. Respondent Barack Obama is the President of the United States. On 

information and belief, Respondents DOE and Chu, in all matters relating to the 

claims set forth herein, are acting at the direction of Respondent Obama. 

21. Respondent United States Nuclear Regulatory Commission is an agency or 

instrumentality of the United States, and is responsible for reviewing the DOE 

license application for the Yucca Mountain repository, and for approving or 

disapproving it. 42 U.S.C. § 10134(d). 

22. Respondent Gregory B. Jaczko is the Chairman of the Nuclear Regulatory 

Commission, and is included as a Respondent in the event his presence is 

necessary for the obtaining of complete relief. 

23. Respondents Thomas Moore Paul Ryerson and Richard Wardwell, are  

Administrative Law Judges of the United States Nuclear Regulatory Commission 

Atomic Safety and Licensing Board, in their official Capacity; and they, together 

with Respondent NRC Atomic Safety and Licensing Board, are included as 

Respondents in the event their presence is necessary for the obtaining of complete 

relief. 
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LEGAL BACKGROUND 

24. The Nuclear Waste Policy Act of 1982 (NWPA), 42 U.S.C. §§ 10101, et 

seq., provides the essential environmental safeguards to protect the United States 

from the hazards associated with spent nuclear fuel and high-level radioactive 

waste. Under the NWPA, the federal government protects the public from these 

hazards. See 42 U.S.C. § 10131(b) (“The purposes of this subtitle [42 U.S.C. §§ 

10131 et seq.] are-- (1) to establish a schedule for the siting, construction, and 

operation of repositories that will provide a reasonable assurance that the public 

and the environment will be adequately protected from the hazards posed by high-

level radioactive waste and such spent nuclear fuel as may be disposed of in a 

repository; (2) to establish the Federal responsibility, and a definite Federal policy, 

for the disposal of such waste and spent fuel”). 

25. The NWPA expressly mandates that DOE shall site, license, construct, and 

operate a geologic repository for used nuclear fuel and other high-level radioactive 

waste.  

26. In 1987, Congress adopted an amendment to the Nuclear Waste Policy Act 

that directed DOE to study only a site at Yucca Mountain, Nye County, Nevada as 

the site for a potential repository for geologic disposal of used nuclear fuel. See 42 

U.S.C. § 10172. 
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27. Based on the comprehensive evaluation that ensued, extending through the 

1980’s until the early 2000’s, Congress in 2002 approved, and the President 

signed, a Joint Resolution approving “the site at Yucca Mountain, Nevada, for a 

repository.” Pub. L. No. 107-200, 116 Stat. 735 (2002).  

28. From the outset, an extensive structure of processes was established by the 

NWPA, providing opportunities for other Government agencies, state 

governments, and Indian tribes to participate in decision-making, including siting 

of the repository. The processes so established include numerous requirements that 

DOE conduct environmental impact analyses for all major actions undertaken per 

the Act, and safety studies required by NRC licensing standards. 

29. The NWPA mandates the following additional actions be taken by DOE and 

NRC if and when site designation under 42 U.S.C. § 10135 becomes effective, 

which it did on July 23, 2002: 

•  DOE must submit an application for Construction Authorization to 

construct a high-level waste geologic repository at Yucca Mountain in 

Nevada. See 42 U.S.C. § 10134(b)  (“ ... the Secretary shall submit to 

the Commission an application for a construction authorization for a 

repository at such site. . . .”) (emphasis added). 

•  42 U.S.C. § 10134(d) provides that “The Commission shall consider 

an application for a construction authorization for all or part of a 
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repository in accordance with the laws applicable to such applications, 

except that the Commission shall issue a final decision approving or 

disapproving the issuance of a construction authorization not later 

than the expiration of 3 years after the date of the submission of such 

application.” (Emphases added.) 

30. In June 2008, culminating 20 years and $8-14 billion of effort by the 

government, DOE submitted a license application for a repository to the Nuclear 

Regulatory Commission. Currently, DOE’s Office of Civilian Radioactive Waste 

Management (OCRWM) is participating in licensing proceedings by answering 

requests for additional information from the NRC, updating the license application 

and related documents, and preparing for Atomic Safety Licensing Board hearings. 

31. NEPA is the nation’s basic national charter for protection of the 

environment. 42 U.S.C. §§ 4321 et seq.; 40 C.F.R. § 1500.1(a). NEPA’s sweeping 

commitment is to “prevent or eliminate damage to the environment and biosphere 

by focusing government and public attention on the environmental effects of 

proposed agency action.” Marsh v. Oregon Natural Resources Council, 490 U.S. 

360, 371 (1989) (citing 42 U.S.C. § 4321). 

32. NEPA requires federal agencies to prepare an Environmental Impact 

Statement (“EIS”) for major federal actions that significantly affect the quality of 

the human environment.  42 U.S.C. § 4332(2)(C).  
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FACTS GIVING RISE TO PETITIONER’S CLAIMS 

33. The commitment to selection of deep geologic repository(ies) for disposal of 

high level waste, the result of decades of scientific investigations, numerous 

reviews and recommendations from the US National Academies of Science, and 

similar investigations and reviews in other countries was made by the government 

of the United States of America through passage of the NWPA. 

34. As required by the NWPA, DOE conducted far ranging, detailed, and 

carefully documented studies of potential repository sites at Yucca Mountain site 

and several other locations within the continental United States. 

35. As a result of those studies and other factors, by amendment of the NWPA 

in 1987, Congress determined that, given appropriate findings and conclusions 

from directed technical investigations, analyses, and license applications, Yucca 

Mountain will be the site of the first repository in the United States to possess 

spent nuclear fuel and high-level waste – an essential environmental safeguard for 

the entire nation. 

36. In accordance with the NWPA and subsequent decisions properly supported 

by extensive efforts to comply with both NWPA and NEPA, DOE has actively 

pursued development of the Yucca Mountain repository project, including issuance 

of a Final Environmental Impact Statement after extensive involvement of other 

Government agencies, state governments, and Indian tribes. It submitted, as 
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mandated by NWPA Sec. 114(b), an application for Construction Authorization to 

the Nuclear Regulatory Commission (NRC) in June 2008.  The totality of DOE’s 

efforts to design and license a safe and environmentally compatible repository for 

high level radioactive waste from U.S. Defense Programs and nuclear power plants 

have taken at least three decades and have cost the United States government and 

the citizens of this country a vast investment of intellectual talent and money, 

estimated to have been between $8 billion and $14 billion. 

37. DOE’s application for Construction Authorization (NRC Docket 63 – 001-

HLW) is currently being processed by the NRC as mandated by NWPA Sec. 

114(d), 42 U.S.C. § 10134(d). The process includes conduct of public hearings 

before NRC’s Atomic Safety and Licensing Board (ASLB) in accordance with 10 

C.F.R. Part 2.  

38. On January 29, 2010, DOE issued a press release and held a press 

conference. Exhibit A, attached. The effect of both was to indicate clearly that the 

Administration no longer regarded nuclear waste storage at Yucca Mountain as an 

option. 

39. On February 1, 2010, DOE filed a motion with the Commission seeking a 

stay in hearing activities, stating “the President directed that the Department of 

Energy ‘discontinue its application to the U.S. Nuclear Regulatory Commission for 

a license to construct a high-level waste geologic repository at Yucca Mountain 
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[that DOE] intends to withdraw the pending application with prejudice. . . .”  

Exhibit B.  

40. In support of its motion, DOE cited only the unenacted, proposed, Obama 

Administration budget document for fiscal year 2011, which purports to direct 

DOE to “discontinue its application to the U.S. Nuclear Regulatory Commission 

for a license to construct a high-level waste geologic repository at Yucca Mountain 

in 2010 . . . .” 

41. On February 16, 2010, the ASLB granted a portion of DOE’s motion, 

suspending discovery between the parties, and granting DOE’s motion to stay the 

proceeding until the ASLB resolves DOE’s expected motion to withdraw its 

license application. Exhibit C. 

42. Withdrawing and dismissing the license application for the Yucca Mountain 

repository with prejudice could effectively end the nation’s effort to develop that 

repository. Further, it would establish DOE’s action as implementing the “No 

Action Alternative” considered in the FEIS, which found that this alternative could 

result in “widespread contamination at the 72 commercial and 5 DOE sites across 

the United States, with resulting human health impacts.” 

43. No substantial or valid reason has been yet offered for DOE’s action to stop 

the NRC from acting on the Yucca license application as mandated by the NWPA.  
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No legal authorization or justification has been offered for DOE and the NRC to 

refuse to process the license as mandated by the NWPA.  

44. Congress will decide what resources to provide for the Yucca licensing 

process in the FY11 Congressional appropriations process. That decision is not one 

to be made by the Executive Branch as an emergency response to the President’s 

recommended FY11 Budget. The President’s Budget, which will likely be 

substantially changed by Congress, provided no resources to the OCRWM for 

Yucca licensing. An order from this Court effectively directing the Yucca 

Mountain licensing proceeding to continue would restore the constitutional 

framework by making Congress, rather than the Executive Branch, the 

decisionmaker with respect to appropriations for the development of the Yucca 

Mountain license application. 

45. In addition to actions to terminate the Yucca Mountain repository project by 

staying licensing activities and withdrawing the license application, DOE is 

currently taking other actions to terminate the project. Such actions include 

inappropriately reducing funding for and effectively disassembling the Office of 

Civilian Radioactive Waste Management, the arm of DOE specifically established 

to manage development of the Yucca Mountain repository project. 

46. DOE has not properly analyzed the environmental impact of taking the No 

Action Alternative, has not revised the previously published EIS, and has not 
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consulted with any other Government agency, state government, or the public with 

regard to analysis of environmental impact of its actions. 

FIRST CLAIM FOR RELIEF  

(VIOLATION OF THE NUCLEAR WASTE POLICY ACT) 

47. Petitioner realleges and incorporates by reference all preceding paragraphs. 

48. DOE’s decision (as directed by Respondents Obama and Chu) to withdraw 

the Yucca Mountain license application is in violation of NWPA, 42 U.S.C. 

§ 10134(b), which requires that DOE pursue the license application until at least 

such time as the Commission approves or disapproves it on its merits. 

SECOND CLAIM FOR RELIEF 

(LACK OF STATUTORY AUTHORITY TO WITHDRAW APPLICATION) 
 

49. Petitioner realleges and incorporates by reference all preceding paragraphs. 

50. In view of the definite command of the NWPA that DOE pursue the license 

application, Respondents DOE, Obama and Chu lack statutory authority, or other 

legal authority, to withdraw the application. The NWPA makes no provision for 

the withdrawal of the application by the Secretary. 
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THIRD CLAIM FOR RELIEF 

(VIOLATION OF THE DOCTRINE OF SEPARATION OF POWERS) 

51. Petitioner realleges and incorporates by reference all preceding paragraphs. 

52. The U.S. Constitution provides that “All legislative Powers herein granted 

shall be vested in a Congress” (Art. I, Sec. 1), and the executive Power shall be 

vested in a President” (Art. II, Sec. 1). Under these provisions, the President and 

his administration, including the Secretary of Energy, must respect the separation 

of powers. The Administration’s decision not to execute the mandates of the 

NWPA is a violation of the separation of powers, because that decision would have 

the effect of a failure to take actions mandated by an Act of Congress, and would 

also be a failure to faithfully execute the law, as required by Article  II, § 3 of the 

Constitution. 

FOURTH CLAIM FOR RELIEF 

(LACK OF STATUTORY AUTHORITY OF THE COMMISSION TO 
DISMISS THE APPLICATION WITH PREJUDICE) 

 
53. Petitioner realleges and incorporates by reference all preceding paragraphs. 

54. The Commission is required by the NWPA to consider, and then to approve 

or disapprove, the license application. There is no provision for the Commission to 

dismiss the application or decide anything other than the merits of the application. 

55. The Commission therefore is without statutory authority to dismiss the 

application with prejudice without considering its merits. 
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FIFTH CLAIM FOR RELIEF 
 

(VIOLATION OF THE NATIONAL ENVIRONMENTAL POLICY ACT 
AND THE APA) 

 
56. Petitioner realleges and incorporates by reference all preceding paragraphs. 

57. When a proposed action involves potentially significant environmental 

impacts, the agency must act in accordance with NEPA. 

58. As part of the process of producing the FEIS mandated under NEPA and the 

NWPA, DOE was required to consider various alternatives to building the Yucca 

Mountain facility, and was required to solicit public comment, including comments 

by states, and the comments of other federal agencies. 

59. Among the alternatives being considered was the alternative of not building 

the Yucca Mountain facility at all, that is, the so-called “No Action Alternative.” 

60. By making the decision to withdraw the License Application “with 

prejudice,” DOE unlawfully foreclosed any alternative that involves construction 

of the Yucca Mountain facility, thereby implementing the previously rejected No 

Action Alternative. 

61. In altering the selected alternative from that originally selected in the FEIS, 

DOE did not attempt to reopen, reconsider, alter, or otherwise attempt to modify 

the FEIS, nor did it solicit public comment, or the input of other federal agencies as 

required by the NEPA process. Accordingly, Respondents’ actions are in violation 

of NEPA. 
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62. DOE’s actions to terminate the Yucca Mountain licensing proceeding 

without reconsidering environmental impacts and alternatives violates NEPA and 

its implementing regulations, and is arbitrary and capricious within the meaning of 

the APA. 5 U.S.C. §§ 702, 706(2). 

SIXTH CLAIM FOR RELIEF 

(DOE ACTED ARBITRARILY AND CAPRICIOUSLY AND NOT IN 
ACCORDANCE WITH LAW) 

 
63. Petitioner realleges and incorporates by reference all preceding paragraphs. 

64. The Administrative Procedures Act, 5 U.S.C. § 701, et seq., entitles a party 

to seek judicial review of an agency action where a legal wrong is alleged and the 

party alleging the violation is adversely affected or aggrieved by the agency action.  

Pursuant to 5 U.S.C. § 706(2)(A), (D), a reviewing court shall hold unlawful and 

set aside an agency action found to be arbitrary, capricious, or otherwise not in 

accordance with the law.  The APA authorizes a court to compel agency action 

which has been unlawfully withheld. 5 U.S.C. § 706(1). DOE acted illegally for all 

the reasons set forth above. 

65. DOE acted illegally and violated the APA by failing to prepare an EIS or 

revised EIS that would properly disclose and evaluate significant environmental 

effects. 
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66. DOE acted illegally and violated the APA by failing to allow participation 

by other agencies, state and local government and the public during decision-

making relative to their actions. 

67. DOE acted illegally and violated the APA by attempting to terminate the 

Yucca Mountain repository which is contrary to its duties under NWPA. 

68. In addition, on information and belief, DOE’s action is without valid or 

demonstrated scientific basis, and is therefore also arbitrary and capricious for that 

reason. 

SEVENTH CLAIM FOR RELIEF 

(MANDAMUS, PROHIBITION, STAY, AND/OR INJUNCTION) 
 

69. Petitioner realleges and incorporates by reference all preceding paragraphs. 

70. The action of Respondents DOE, Obama and Chu in withdrawing the Yucca 

Mountain license application, and in taking other actions in an effort to render 

licensure of the Yucca Mountain facility impossible, are acts that threaten 

irreparable harm to Petitioner and its citizens, and for which Petitioner has no 

adequate remedy at law. 

71. Likewise, the possibility that the Commission could dismiss the Yucca 

Mountain license application with prejudice, threatens irreparable harm to 

Petitioner and its citizens, and for which Petitioner has no adequate remedy at law. 
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72. Based on the facts set forth above, the Petitioner is entitled to one or more of 

the following remedies: 

a. Preliminary and permanent injunctions prohibiting DOE from filing a 

motion to withdraw the Yucca Mountain license application. 

b. A writ of mandamus directing DOE to withdraw its February 1, 2010 

motion and any later motions filed with the Commission that seek 

withdrawal of the Yucca Mountain license application. 

c. A writ of mandamus, and/or a mandatory injunction, requiring DOE 

to continue proceeding with the Yucca Mountain license application. 

d. If it becomes necessary, a stay of the Commission or ASLB 

proceeding or a writ of prohibition preventing ASLB or the 

Commission from acting on any motion that DOE might file to 

withdraw the Yucca Mountain license application.  

PRAYER FOR RELIEF 

WHEREFORE, Petitioner respectfully requests that this Court grant the 

following relief: 

1. Order, declare and adjudge that any action by Respondents in seeking 

withdrawal or granting dismissal of the Commission (ASLB) proceeding would be 

in violation of the NWPA, the Constitution, the APA, and NEPA. 
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2. Order, declare and adjudge that the Respondents DOE and Chu are in 

violation of the NWPA, U.S. Constitution, the APA, and NEPA by failing to 

conduct mandatory environmental impact analysis and provide for participation by 

the public and other public agencies during decision-making relative to termination 

of the Yucca Mountain project and/or withdrawal of the application for 

Construction Authorization; 

3. Order, declare and adjudge that Respondents Obama, DOE and Chu are in 

violation of the NWPA and the U.S. Constitution, by unlawfully seeking to 

terminate the Yucca Mountain project and seeking to dismantle DOE’s Office of 

Civilian Radioactive Waste Management without Congressional appropriations 

approval; 

4. Enjoin Respondents DOE, Chu and Obama from filing any motion before 

the Commission or ASLB that would seek to withdraw the license application with 

prejudice. 

5. In the alternative, if any of the Executive Branch Respondents (DOE, Chu or 

Obama) have already filed a motion to withdraw the Yucca license application by 

the time the Court hears the issues presented in this Petition: 

a. Issue a writ of mandamus or a mandatory injunction directed to the 

Executive Branch Respondents, ordering that they withdraw the 

motion until final adjudication of the issues presented herein, and/or 
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b. Issue a stay order or writ of prohibition directed to the Commission 

and/or the ASLB and their officials, staying action on the motion to 

withdraw until final adjudication of the issues presented herein. 

6. Direct by injunctive relief that Respondents comply with NWPA by 

developing the Yucca Mountain repository project, including pursuit of the NRC 

licensing process prescribed by 10 C.F.R. Part 2 and by maintaining the Office of 

Civilian Radioactive Waste Management as authorized and funded by the 

Congress. 

7. Order NRC to comply with NWPA by continuing the licensing process for 

DOE’s application for Construction Authorization for the Yucca Mountain 

repository as prescribed the NWPA. 

8. Award Petitioner reasonable costs, litigation expenses, and attorney fees 

associated with this litigation as provided by the Equal Access to Justice Act, 28 

U.S.C. § 2412-11. Such other and further relief as this Court deems just and 

proper. 

Respectfully submitted, 
 
HENRY DARGAN McMASTER 
Attorney General 
 
JOHN W. McINTOSH 
Chief Deputy Attorney General 
 
ROBERT D. COOK 
Assistant Deputy Attorney General 
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LEIGH CHILDS CANTEY 
Assistant Attorney General 
Post Office Box 11549 
Columbia, South Carolina 29211 
T: (803) 734-3970 

 
       -AND- 

      DAVIDSON & LINDEMANN, P.A. 
 
      
 
     BY: _______________________________  
      William H. Davidson, II 
      Kenneth P. Woodington     
      1611 Devonshire Drive, Second Floor 
      Post Office Box 8568 
      Columbia, South Carolina 29202 
      T: (803) 806-8222 
      F: (803) 806-8855 
      E-Mail: wdavidson@dml-law.com 
          kwoodington@dml-law.com 
   
      Counsel for Petitioner 
February 26, 2010 
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News Media Contact(s) :
(202) 586-4940

For Immediate Release
January 29, 201 0

Secretary Chu Announces Blue Ribbon Commission on
America's Nuclear Futur e
The Commission, led by Lee Hamilton and Brent Scowcroft, will provide recommendations on
managing used fuel and nuclear waste

Washington, D.C. - As part of the Obama Administration's commitment to resta rting America's nuclear
industry, U.S. Secretary of Energy Steven Chu today announced the formation of a Blue Ribbon
Commission on America's Nuclear Future to provide recommendations for developing a safe, long-term
solution to managing the Nation's used nuclear fuel and nuclear waste . The Commission is being co-
chaired by former Congressman Lee Hamilton and former National Security Advisor Brent Scowcroft .

In light of the Administration's decision not to proceed with the Yucca Mountain nuclear waste
repository, President Obama has directed Secretary Chu to establish the Commission to conduct a
comprehensive review of policies for managing the back end of the nuclear fuel cycle . The Commission
will provide advice and make recommendations on issues including alternatives for the storage,
processing, and disposal of civilian and defense spent nuclear fuel and nuclear waste .

"Nuclear energy provides clean, safe, reliable power and has an important role to play as we build a low-
carbon future . The Administration is committed to promoting nuclear power in the United States and
developing a safe, long-term solution for the management of used nuclear fuel and nuclear waste . The
work of the Blue Ribbon Commission will be invaluable to this process . I want to thank Congressman
Hamilton and General Scowcroft for leading the Commission and I look forward to receiving their
recommendations," said Secretary Chu .

"As the world moves to tackle climate change and diversify our national energy portfolio, nuclear
energy will play a vital role," said Carol Browner, Assistant to the President for Energy and Climate
Change. "Today, the Obama Administration has taken an important step . With the creation of the Blue
Ribbon Commission, we are bringing together leading experts from around the country to ensure a safe
and sustainable nuclear energy future . "

"Finding an acceptable long-term solution to our used nuclear fuel and nuclear waste storage needs is
vital to the economic, environmental and security interests of the United States," said Congressman
Hamilton. "This will be a thorough, comprehensive review based on the best available science . I'm
looking forward to working with the many distinguished experts on this panel to achieve a consensus on
the best path forward ."

"As the United States responds to climate change and moves forward with a long overdue expansion of
nuclear energy, we also need to work together to find a responsible, long-term strategy to deal with the
leftover fuel and nuclear waste," said General Scowcroft . "I'm pleased to be part of that effort along with
Congressman Hamilton and such an impressive group of scientific and industry experts ."
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The Commission is made up of 15 members who have a range of expertise and experience in nuclear
issues, including scientists, industry representatives, and respected former elected officials . The
Commission's co-chairs have a record of tackling tough challenges in a thoughtful, comprehensive
manner and building consensus among an array of interests .

The Commission will produce an interim report within 18 months and a final report within 24 months .

The members of the Blue Ribbon Commission are :

• Lee Hamilton, Co-Chair
Lee Hamilton represented Indiana's 9th congressional district from January 1965-January 1999 .
During his time in Congress, Hamilton served as the ranking member of the House Committee on
Foreign Affairs, and chaired the Permanent Select Committee on Intelligence . He is currently
president and director of the Woodrow Wilson International Center for Scholars, and director of
The Center on Congress at Indiana University .

He is a member of the President's Intelligence Advisory Board and the President's Homeland
Security Advisory Council . Previously, Hamilton served as Vice Chairman of the National
Commission on Terrorist Attacks Upon the United States (the 9111 Commission) .

• Brent Scowcroft, Co-Chair
Brent Scowcroft is President of The Scowcroft Group, an international business advisory firm . He
has served as the National Security Advisor to both Presidents Gerald Ford and George H .W.
Bush. From 1982 to 1989, he was Vice Chairman of Kissinger Associates, Inc ., an international
consulting firm .

Scowcroft served in the military for 29 years, and concluded at the rank of Lieutenant General
following service as the Deputy National Security Advisor . Out of uniform, he continued in a
public policy capacity by serving on the President's Advisory Committee on Arms Control, the
Commission on Strategic Forces, and the President's Special Review Board, also known as the
Tower Commission.

• Mark Ayers, President, Building and Construction Trades Department, AFL-CIO
• Vicky Bailey, Former Commissioner, Federal Energy Regulatory Commission ; Former IN

PUC Commissioner; Former Department of Energy Assistant Secretary for Policy and
International Affairs

• Albert Carnesale, Chancellor Emeritus and Professor, UCLA
• Pete V. Domenici, Senior Fellow, Bipartisan Policy Center ; former U.S. Senator (R-NM)
• Susan Eisenhower, President, Eisenhower Group, Inc .
• Chuck Hagel, Former U.S. Senator (R-NE)
• Jonathan Lash, President, World Resources Institute
• Allison Macfarlane, Associate Professor of Environmental Science and Policy, George

Mason University
• Richard A. Meserve, President, Carnegie Institution for Science, and former Chairman,

U.S. Nuclear Regulatory Commission
• Ernie Moniz, Professor of Physics and Cecil & Ida Green Distinguished Professor,

Massachusetts Institute of Technolog y
• Per Peterson, Professor and Chair, Department of Nuclear Engineering, University of

California - Berkeley
• John Rowe, Chairman and Chief Executive Officer, Exelon Corporation
• Phil Sharp, President, Resources for the Future

Presidential MemorandE ► m on the Blue Ribbon Commission (pdf - 10k)
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Unofficial Transcript
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January 29, 2010



Blue Ribbon Press Conference, January 29, 2010

"I think we have a great team in place, to fully examine this difficult
multifaceted issue, and to put together a plan based on today's science and
technology .

3:27 Questioner "Hello, this is for Secretary Chu . Is this panel going to look at all at how thi s
new generation of nuclear plants will be financed?"

3:43- Sec'y Chu "Uh, no. This panel is [unintelligible] to look at what will happen in terms o f
4:14 the science and technology going forward . And to give it, to anticipat e

what's going to be happening, and to give us a plan going forward, as we
said, on ultimately, figuring out how to deal with the used fuel and ,
eventually the nuclear waste ."

6:10 Questioner "Thank you very much for holding this, ah, call . The previous administration
had a science-based, engineering-based approach that involved variou s
kinds of recycling that didn't seem to go very far . Could you say wher e
perhaps they might have gone wrong or what's different in your approach? "

6 :30- Sec'y Chu " . . .As we said, we're asking this commission to step back and take a very
7 :17 broad view of what we know today and what we expect to be learning i n

the coming decades, and rather than, uh, comment on anything else o r
criticize anything else, we're not here to do that . We're actually here to
say, based on what we know today and based on what we anticipate
knowing, we're gonna plot the best plan forward . "

8:04 Questioner "I just was wondering to what extent will the site at Yucca Mountain still b e
considered as part of the mix, as I remember when the legislation wa s
established setting up the commission, there was some interest in includin g
Yucca Mountain as part of the mix of alternatives that the commissio n
would be looking at . Thank you ."

8:33 Congressman "I think Secreta ry Chu has made it quite clear that the nuclear waste
Hamilton storage at Yucca Mountain is not an option, and that the Blue Ribbo n

Commission will be looking at better alternatives for the back end of the
fuel cycle . "

8:49 Carol Browner "As the president has said many times, we're done with Yucca, we need to
be about looking at alternatives ."

Congressman
Hamilton

2 :00-
2 :14



9 :07 Questioner "I was just wondering, 1 know this question has been asked a number o f
times but I'll try it again . What's the reason that yucca Mountain is not a n
option for this administration, and what scientific reviews were done by th e
Administration to reach that judgment ?

9 :23 Carol Browner "we work for the president, we take our directions from the president, th e
president has been clear that Yucca Mountain was not an option and now ,
we're going to go out and figure out what the options are going forward . "

9 :35 Cong. "I think it's been made clear to me that the science has advance d
Hamilton dramatically since Yucca site was chosen, and my recollection is that sit e

was chosen 20 years ago or so . And we're gonna try to pull together the
current information and research to develop a plan for the back end of th e
fuel cycle .

10:11 Gen . "We're trying to look forward now, not looking back, and we have n o
Scowcroft preconceived notions and we'll look at all science has to offer us to dea l

with this issue ."

10:30 Questioner "I'm just curious exactly how the commission will be set up . Will it report
directly to the executive branch or to Congress? "

10 :40 Sec'y Chu "This is a FACA commission on a presidential order directed to me, the
Secretary of Energy to form this commission . This commission will mak e
recommendations to me which I will take both to the President and t o
Congress ."
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RECORD NO. 10- _____ 
___________________________ 

 
IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 
___________________________ 

 
State of South Carolina, ex rel. Henry Dargan McMaster, Attorney General, 

  
Petitioner, 

v. 
 
The United States Department of Energy; Barack Obama, President of the United 

States, in his official capacity; Steven Chu, Secretary of Energy, in his official 
capacity; The Nuclear Regulatory Commission; and Gregory B. Jaczko, Chairman 
of the Nuclear Regulatory Commission, in his official capacity, Thomas Moore, 

Paul Ryerson and Richard Wardwell, United States Nuclear Regulatory 
Commission Atomic Safety and Licensing Board Judges, in their official Capacity; 

and the NRC Atomic Safety and Licensing Board, 
 

          Respondents. 
___________________________________ 

 
LIST OF RESPONDENTS 

___________________________________ 
 

The Honorable Barack Obama 
President of the United States of America 

1600 Pennsylvania Avenue, NW 
Washington, DC 20500 

 
The Honorable Steven Chu 

Secretary, U.S. Department of Energy 
1000 Independence Avenue, SW 

Washington, DC 20585 



 

U.S. Department of Energy 
1000 Independence Avenue, SW 

Washington, DC 20585 
 

Gregory B. Jaczko 
Chairman 

U.S. Nuclear Regulatory Commission 
Mail Stop 0-16G4 

Washington, DC 20555-0001 
 

U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board (ASLBP) 

Mail Stop T-3 F23 
Washington, DC 20555-0001 

 
Thomas Moore 

U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board (ASLBP) 

Mail Stop T-3 F23 
Washington, DC 20555-0001 

 
Paul Ryerson  

U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board (ASLBP) 

Mail Stop T-3 F23 
Washington, DC 20555-0001 

 
Richard Wardwell 

U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board (ASLBP) 

Mail Stop T-3 F23 
Washington, DC 20555-0001 

 
NRC Atomic Safety and Licensing Board 

Atomic Safety and Licensing Board (ASLBP) 
Mail Stop T-3 F23 

Washington, DC 20555-0001 
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RECORD NO. 10-_____ 
___________________________ 

 
IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 
___________________________ 

 
State of South Carolina, ex rel. Henry Dargan McMaster, Attorney General, 

  
Petitioner, 

v. 
 
The United States Department of Energy; Barack Obama, President of the United 

States, in his official capacity; Steven Chu, Secretary of Energy, in his official 
capacity; The Nuclear Regulatory Commission; and Gregory B. Jaczko, Chairman 
of the Nuclear Regulatory Commission, in his official capacity; Thomas Moore, 

Paul Ryerson and Richard Wardwell, United States Nuclear Regulatory 
Commission Atomic Safety and Licensing Board Judges, in their official Capacity; 

and the NRC Atomic Safety and Licensing Board, 
 

Respondents. 
___________________________________ 

 
CERTIFICATE OF FILING AND SERVICE 

___________________________________ 
 

I hereby certify that on this 26th day of February, 2010, I filed with the 

Clerk’s Office of the United States Court of Appeals for the Fourth Circuit, via 

hand delivery, an original and four copies of the foregoing Petition for Review and 

Petition for Mandamus, etc., and further certify that I served, via U.S. Mail, return 

receipt requested, a true copy of the same upon counsel listed below: 



 

The Honorable Barack Obama 
President of the United States of America 

1600 Pennsylvania Avenue, NW 
Washington, DC 20500 

 
Robert Bauer, Esquire 
White House Counsel 

The White House 
1600 Pennsylvania Avenue, NW 

Washington, DC 20500 
 

The Honorable Steven Chu 
Secretary, U.S. Department of Energy 

1000 Independence Avenue, SW 
Washington, DC 20585 

 
U.S. Department of Energy 

1000 Independence Avenue, SW 
Washington, DC 20585 

 
Scott Blake Harris, Esquire 

General Counsel 
Office of General Counsel 
U.S. Department of Energy 

1000 Independence Avenue, S.W. 
Washington, DC 20585 

 
Gregory B. Jaczko 

Chairman 
U.S. Nuclear Regulatory Commission 

Mail Stop 0-16G4 
Washington, DC 20555-0001 

 



 

U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board (ASLBP) 

Mail Stop T-3 F23 
Washington, DC 20555-0001 

 
Thomas Moore 

U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board (ASLBP) 

Mail Stop T-3 F23 
Washington, DC 20555-0001 

 
Paul Ryerson  

U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board (ASLBP) 

Mail Stop T-3 F23 
Washington, DC 20555-0001 

 
Richard Wardwell 

U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board (ASLBP) 

Mail Stop T-3 F23 
Washington, DC 20555-0001 

 
NRC Atomic Safety and Licensing Board 

Atomic Safety and Licensing Board (ASLBP) 
Mail Stop T-3 F23 

Washington, DC 20555-0001 
  

Eric H. Holder, Esquire 
U.S. Attorney General 

U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 

 
Kevin F. McDonald, Esquire 

Acting U.S. Attorney 
1441 Main Street, Suite 500 

Columbia, South Carolina 29201 
 
 



 

 The necessary filing and service were performed in accordance with the 

instructions given to me by counsel in this case. 

 
 
              
       The Lex GroupVA 

       Post Office Box 1111 
       Richmond, Virginia  23218 
       (804) 644-4419 
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