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JOINT REPORT CONCERNING CONDITIONS 
REGARDING DOE LSN DOCUMENT COLLECTION 

 
The parties, interested governmental participants, and petitioners for intervention1 

(hereafter "the parties") have conferred2 and sought to reach agreement upon a complete set of 

conditions3 regarding DOE's LSN document collection.  The product of the parties' efforts 

follows, with Part I enumerating the conditions agreed upon, and Part II articulating the disparate 

positions of the parties with respect to proposed conditions on which agreement was not reached. 

                                                 
1 The CAB's June 7, 2010 Order requires the filing of an agreement by the parties, including the Petitioners for 
intervention regarding conditions for DOE's LSN document collection; such agreement is being filed without 
prejudice to, or waiving, the objections of any party to the admission in this proceeding of the five Petitioners for 
intervention. 

2 Florida Public Service Commission only sought leave to participate as amicus curiae and submit an amicus curiae 
memorandum, which it has done; it is not a participant in this filing. 

3 The CAB's June 7, 2010 Order requires the filing of an agreement by the parties regarding conditions for DOE's 
LSN document collection; such agreement is being filed without prejudice to, or waiving, the position of any party 
that advocates either that no condition be attached to the CAB's disposition of DOE's Motion to Withdraw, or 
alternatively, that terms or conditions should be attached to the CAB's disposition of DOE's Motion to Withdraw or 
that the Motion be denied. 
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INTRODUCTION 

On December 17, 2009, the LSN Administrator, Mr. Dan Graser, sent a memorandum to 

the CAB in which he expressed concerns regarding the impact which might result should the 

NRC LSN portal fall into disuse, including the possible loss of valuable information presently 

included in DOE's LSN document collection.  On January 27, 2010, the CAB held a Case 

Management Conference, during which was discussed, inter alia, the preservation of DOE's LSN 

document collection. 

Subsequently, on February 4, February 19, and May 24, 2010, DOE made written 

submissions to the CAB regarding its LSN document collection.  The May 24 submission 

consisted of responses to the myriad questions posed to DOE in an April 21 CAB Order.  On 

May 18, 2010, CAB issued an Order in which it stated that the purpose of a planned June 4 Case 

Management Conference to be held at the NRC's Las Vegas Hearing Facility would be "to 

discuss DOE's plans for preserving its LSN document collection."   

Following that conference the CAB issued an Order on June 7, 2010, requiring the parties 

to confer, to endeavor to reach agreement on "a complete set of proposed conditions regarding 

DOE's Licensing Support Network (LSN) document collection."  The Order further required 

Nevada to take the lead and file such proposed conditions by June 18.  Finally, the Order 

prescribed that if there were any proposed conditions with respect to which agreement could not 

be reached, Nevada would report those as well, specifying the alternative positions of the parties 

on the point of disagreement.  Each of Parts I and II is divided into three sections, reflecting the 

time period to which the associated conditions would apply, with proposed conditions identified 

as follows: 
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Part I – Agreed Conditions –  

A-1 – apply to the period before termination of this proceeding;  

B-1 – apply to the period after termination of this proceeding;  

C-1 – apply to a hypothetical future time, should DOE seek to renew its LA, or 

file a new LA for a nuclear waste storage facility at Yucca Mountain, 

Nevada. 

Part II – Conditions Proposed But Not Agreed To –  

AA-1 – apply to the period before termination of this proceeding;  

BB-1 – apply to the period after termination of this proceeding;  

CC-1 – apply to a hypothetical future time, should DOE seek to renew its LA, or 

file a new LA for a nuclear waste storage facility at Yucca Mountain, 

Nevada. 

Note: in each instance, the proponents of the alternative statement of "not agreed to" 

conditions are identified.  White Pine County takes no position on any of the proposed 

conditions, and so is not a party to any of the following proposed conditions.  The following is 

the information requested by the CAB's June 7, 2010 Order: 

 
PART I:  AGREED-UPON CONDITIONS REGARDING DOE'S LSN DOCUMENT 
COLLECTION: 
 
 
A. Conditions Applicable Until Final Termination of this Proceeding (i.e., until a final  

Order granting or denying DOE's Motion to Withdraw its Yucca Mountain License 
Application (LA) is no longer appealable at any level through petitions for certiorari 
to the U.S. Supreme Court): 

 
1. DOE will not take its LSN document collection offline until there is Final 

Termination of this proceeding.  DOE will maintain its LSN document collection 
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("LSNdc") such that the public will continuously have access to the DOE LSNdc 

through the NRC's LSN web portal with its current functionality until Final 

Termination of this proceeding. 

2. As stated in ¶ A-1 above, DOE will maintain the existing functionalities of its 

LSN document collection via the NRC portal until Final Termination of this 

proceeding.  Maintenance of existing functionalities includes:  (1) adding 

documents to the LSN document collection as any relevant documents are 

generated or discovered; (2) modifying documents currently on the DOE LSN 

document collection by changing their status from full text to header only or vice 

versa if a privilege is claimed or waived; (3) adding redacted documents, as 

appropriate; (4) producing privilege logs, as appropriate; and (5) producing 

documents when requested in accordance with Subpart J and applicable case 

management orders.  This commitment is independent of which office within 

DOE is assigned responsibility for overseeing these responsibilities. 

3. At present, DOE's Team Leader, Archives and Information Management Team at 

DOE's Office of Legacy Management ("LM") (presently John V. Montgomery) 

will serve as LM’s relevant point of contact for specific questions about problems 

with DOE documents or images that may be reported by other parties to the 

proceeding.  The person in this position will likewise serve as LM's point of 

contact for persons who wish to acquire specific documents or categories of 

documents from the DOE LSNdc (according to current protocol) or copies of the 

entire DOE LSNdc (in accordance with ¶ B-10 below).  Should DOE designate a 

different organization or person to serve as the point of contact for these tasks, 
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DOE will notify this Board of the replacement.  The transfer of DOE's 

institutional knowledge of the program activities, its records, and HLW issues 

will be facilitated by the continuing involvement of the DOE OGC in LM's 

response to requests for DOE LSNdc documents. 

4. Before Final Termination of this proceeding, to ensure the electronic availability 

of DOE's Documentary Material, and to resolve any disputes in respect thereto 

during the period prior to Final Termination of this licensing proceeding, the 

CAB, or such other presiding officer as the Commission may designate, will 

maintain continuing jurisdiction to enforce the terms of these obligations. 

 
B. Conditions Applicable After Final Termination: 
 

1. The use of the phrase DOE's "LSNdc" means the entire collection of documentary 

material (whether in full text or header only) currently available on its LSN 

participant website. 

2. After there is Final Termination of this proceeding, the text, image and 

bibliographic header files that comprise the DOE LSNc will be archived by LM.  

The archiving of the DOE LSNdc to the LM facility would not commence until 

Final Termination of this proceeding.  At present, it is planned that LM will 

archive the DOE LSNdc at its facility in Morgantown, West Virginia.  Should 

DOE designate a different organization to archive the DOE LSNdc, DOE will 

notify the parties to this proceeding of the replacement organization. 

3. The files that comprise the DOE LSN document collection will be on magnetic 

tapes that will be maintained by DOE’s LM.  LM will archive the following files 

that comprise each document in the DOE LSNdc: (a) text files (HTML format); 
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(b) image files (TIFF or JPEG formats); and (c) bibliographic header files (XML 

formats).  LM will also create a single PDF file for each complete document in 

the DOE LSNdc.  The tapes will be stored in a facility in Morgantown, West 

Virginia, and the data, including a PDF image of each document, will be loaded 

onto a storage area network which can be electronically searched and retrieved. 

4. As stated in ¶ B-3, when LM loads the DOE LSN document collection onto its 

storage area network, it will create a compiled PDF image of each imageable 

document in the LSN document collection and thereafter will preserve those PDF 

image files.   

5. After Final Termination of this proceeding, DOE will preserve its LSNdc for 100 

years (this commitment will be met regardless of whether the DOE LSNdc will be 

deemed temporary or permanent).  Upon request, the public will be entitled to 

receive copies of the DOE LSNdc through DOE’s LM during that period.  Such 

requests must comply with ¶ B-10.  DOE will likewise comply with the Federal 

Records Act and any requirements of the National Archives and Records 

Administration. 

6. The archived DOE LSNdc will be compiled into documents at the directory level.  

Each directory contains the bibliographic header file, the text file, and all of the 

image files comprising a document.  The directory name corresponds to the 

participant accession number of the document.  Thus, even without a document 

management software system, the directory structure defines where one document 

ends and another begins.  LM will compile a PDF image of each imageable 

document in the LSN document collection and preserve those images. 
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7. Because the compiled PDF images that will be created and stored by LM 

themselves would not be in a searchable PDF format, DOE shall maintain with 

the PDFs its existing text files that have the OCR optical character recognition 

searchability.  DOE will maintain its text files created for the LSNdc because they 

have superior quality and searchability standards than that which is generated 

through a standard PDF creation of a document. 

8. After the Final Termination of this proceeding, LM will use a replacement search 

index that will allow LM to search for documents in the archived DOE LSNdc in 

order to conduct word searches or search for a particular document using its OCR 

text files, identify the document, and then electronically produce the 

corresponding document.   

9. DOE shall ensure that the integrity and content of the LSNdc remain intact 

following any change in format or storage location of the LSNdc.  If a problem or 

issue is identified with respect to the integrity or content of the LSNdc, the issue 

shall be brought to the attention of LM, who will work with the requester in a 

good faith effort to resolve the issue. 

10. LM will make and provide a copy on electronic media of the entire DOE LSNdc, 

or those documents that are responsive to specific search requests, which 

documents were previously publicly available on the DOE LSNdc, provided the 

requests are submitted in writing and the requester reimburses DOE for all of the 

costs of copying, including all labor costs associated with such response.  DOE 

will provide an itemized statement for reimbursement to the requester.  Only 

those documents which were previously publicly available on the LSNdc will be 
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provided.  DOE will provide such copies after the transition of the LSNdc to LM, 

and LM has created its replacement search index, activated its new search engine, 

and compiled PDF files.  After a requester receives a copy of the DOE LSNdc, or 

specific documents in the DOE LSNdc, and LM notifies the requester that the 

requested material contains privacy-protected information and identifies those 

documents that contain such information, DOE will work with the requester to 

redact the identified privacy-protected information, or otherwise delete the copy 

of the document that contains such information, and provide the requester with a 

replacement copy of the document with the privacy information redacted.  LM 

will also provide copies of non-imageable material to the extent such information 

can be readily copied, the requester identifies the information with specificity, and 

the requester complies with the terms of this paragraph.  Unless DOE and the 

requester agree otherwise, the requester will receive the entire DOE LSNdc, or 

particular documents from the DOE LSNdc that are responsive to the requester’s 

specific document request, in bibliographic header (XML file), text (HTML file), 

and image (PDF file) form. 

11. To the extent possible, DOE redacted unclassified but sensitive security 

information (e.g., unclassified Naval Nuclear Propulsion Information and 

Safeguards Information), proprietary information, and privacy information from 

documents containing such information.  If such information could not be 

redacted from documents in the DOE LSNdc, then a bibliographic header file for 

such documents, but not a text or image file, will be contained in the LM tapes of 

the DOE LSNdc.  The “documentary material” represented only by bibliographic 
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headers in the LSN will be transferred to LM for archiving with the DOE LSNdc 

and unredacted copies will also be retained in accordance with the same records 

schedule as the rest of the DOE LSNdc. 

12. Following Final Termination of this proceeding, DOE's LSN vendor, CACI, will 

submit its then-current copy of the DOE LSNdc to LM.  Such information 

provided by CACI will be preserved for 100 years following Final Termination.   

13. The expertise and the mission of DOE's LM is the maintenance and preservation 

of archived records, which will include the maintenance of DOE's LSN document 

collection, its preservation, and its public availability as stated herein. 

14. While there is currently no search engine for the DOE LSN collection outside the 

LSN, such a search engine will be developed by LM (loading the data onto 

servers and creating a search engine for that collection).  The search engine will 

function in a manner consistent with the way the LSN is currently managing in 

regard to being able to search for and retrieve documents. 

15. The header and text files in DOE's LSN document collection are currently in a 

searchable format.  LM will use a replacement index utility to search for 

documents using those same files; no files will need to be converted for that 

purpose.  The existing header files and the existing text files of the DOE LSN 

collection are presently in a searchable format, and LM will create an index or 

spidering-type function to replace what the NRC's LSN portal now does. 

16. Because DOE cannot represent how the National Archives and Records 

Administration ("NARA") would make the DOE LSNdc available, LM will create 

a search function for DOE's LSNdc and maintain it for the 100-year period 
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following Final Termination of this proceeding regardless of whether the 

documents are deemed to be temporary or permanent. 

17. DOE confirms that, in using the copy which a requesting party would receive 

from DOE of its complete LSNdc, no unique proprietary DOE software will be 

involved and that presumably off-the-shelf software will work.  The complete 

copy to be provided by DOE will include any existing LM index of materials. 

 
C. Conditions applicable in the future, should DOE ever attempt to renew its LA or file 

a new LA seeking authority to establish a facility at Yucca Mountain for the 
disposal or storage of nuclear waste (SNF or HLW): 

 
1. In the event the LSN needs to be re-established for whatever purpose, DOE will 

work with the NRC to make all the documents presently in its LSNdc 

electronically available on the LSN, or whatever successor system is established. 

 
PART II:  PROPOSED CONDITIONS REGARDING DOE'S LSN DOCUMENT 
COLLECTION WITH RESPECT TO WHICH AGREEMENT WAS NOT REACHED: 
 
AA. Proposed Conditions Applicable Until Final Termination. 
 

AA-1. Funding of Legacy Management Duties Regarding the LSNdc 
 

Wording proposed by all parties except DOE and NRC Staff: 
 

At present, DOE's Office of Legacy Management ("LM") will be the DOE 

organization responsible to maintain the LSN document collection until a Final 

Termination Order has been entered.  Should DOE designate a different 

responsible organization for these tasks, DOE will notify this Board of that 

replacement organization.  DOE will fund the continuation of the existing 

functionality of the DOE LSNdc until Final Termination of this licensing 

proceeding and beyond, at least until LM has created its replacement search 
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index, activated its new search engine, compiled its LSNdc into PDF files, and 

provided an opportunity, to those who may request it, to obtain a complete copy 

of DOE's LSNdc from LM after its implementation of its system.  DOE will seek 

appropriations for funding the maintenance of its LSNdc after that time, to meet 

its LSNdc commitments for the remainder of a 100-year period following Final 

Termination. 

Wording proposed by DOE and supported by NRC Staff: 
 

At present, DOE's Office of Legacy Management ("LM") will be the DOE 

organization responsible to maintain the LSN document collection until a Final 

Termination Order has been entered.  Should DOE designate a different 

responsible organization for these tasks, DOE will notify this Board of that 

replacement organization.  DOE will apply previously appropriated funds and 

seek the necessary additional appropriations to maintain the existing functionality 

of the DOE LSNdc until Final Termination of this licensing proceeding and to 

thereafter preserve the documents.  No provision herein shall be interpreted to 

require obligation or payment of funds in violation of the Anti-Deficiency Act, 31 

U.S.C. § 1341. 

 
BB. Proposed Conditions Applicable After Final Termination. 
 

BB-1. Physical Items: 
 

Wording proposed by all parties except DOE and NRC Staff: 
 

Physical items, such as rock cores or samples, metallurgic specimens, or 

the like, which qualify as documentary material are represented on the LSN by 

bibliographic headers, since rock samples , metallurgic specimens, and the like 
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cannot be physically produced in imageable form on the LSN.  DOE will preserve 

the physical samples and specimens that are represented by the headers in the 

LSN and will retain those items for the same duration as the LSN collection.  If 

DOE has physical samples and specimens in its or its agents’ possession that 

currently have no LSN headers, DOE will work with Nye County or other 

interested participants to verify whether such sample or specimen should have 

been represented by a header.  If the physical samples and/or specimens should 

have been represented by a header, DOE will produce a header and insert it into 

the LSN in the next monthly LSN update cycle.  DOE will preserve the physical 

samples and specimens that are not represented by the headers in the LSN and 

will retain those items for the same duration as a Project Record, under DOE's 

Standard Project Records timeframe of 25 years.  If someone in the future 

requests through LM a particular rock sample or metallurgic specimen 

represented by a header, then they could make a request for it, and access would 

be arranged.  If any issue is raised with respect to physical samples, core samples, 

or the like in the possession of DOE which were produced by Nye County, DOE 

will consult and work out Nye County access to any such materials.  Where 

DOE's LSN collection has a header for identifying a medium (such as a CD or 

DVD) on which textual material is contained (not in full text on the LSN), DOE 

has on request provided the underlying data.  DOE will continue to do so before 

and after Final Termination of this proceeding.  To the extent that preservation of 

the aforementioned samples and specimens is dependent on the availability of 

funds for such purposes, DOE shall include funding for such preservation its 



 13

annual budget request. 

Wording proposed by DOE and supported by NRC Staff: 
 

The text and image files that comprise DOE's LSNdc and that will be 

loaded onto the magnetic tapes and LM’s storage area network will not include 

text and image files of the following:  (a) non-imageable “documentary material” 

(as that term is defined by 10 C.F.R. §§ 2.1000 and 2.1003); (b) documents upon 

which DOE has asserted a legal privilege as represented on DOE's privilege log; 

(c) copyright documents; and (d) documents from DOE's employee concerns 

program.  Bibliographic headers, however, will be contained in the LM tapes of 

the DOE LSNdc for each of these categories of information.  “Non-imageable” 

material may include things such as data currently stored on DVDs or CDs that 

could not be scanned and made available on the LSN in text or image format, 

digital computer printouts, over-sized drawings, physical items (e.g., core 

samples), and strip charts.  LM will provide copies of “non-imageable” materials 

in accordance with ¶ B.10.  The “documentary material” represented only by 

bibliographic headers in the LSNdc will be archived and retained in accordance 

with the same records schedule as the rest of the DOE LSNdc.  Physical items, 

which are represented on the DOE LSNdc by bibliographic headers and which 

cannot be copied, will be preserved.  Upon request, DOE will work with a 

requester to provide access to such items.  If such physical items were produced 

by another party to this proceeding, but were represented on the DOE LSNdc as a 

bibliographic header only, DOE will consult with that party about the physical 

items’ storage.  Nothing herein shall be interpreted to require DOE to add or 
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archive materials to the DOE LSNdc, including but not limited to, non-imageable 

core samples, that are not "documentary material" under 10 C.F.R. §§ 2.1000 and 

2.1003. 

BB-2. Funding of DOE LSNdc tasks assigned to LM 
 

Wording proposed by all parties except DOE and NRC Staff: 
 

While DOE does not know the specific cost of the tasks to be performed 

by LM since they are still being developed, DOE will fund those tasks at least 

until LM has created its replacement search index, activated its new search 

engine, compiled its LSNdc into PDF files, and provided an opportunity, to those 

who may request it, to obtain a complete copy of DOE's LSNdc from LM after its 

implementation of its system ("DOE has made this commitment, and intends to 

honor it.").  DOE will seek appropriations for funding the maintenance of its 

LSNdc after that time, to meet its LSNdc commitments for the remainder of a 

100-year period following Final Termination. 

Wording proposed by DOE and supported by NRC Staff: 
 

While DOE does not know the specific cost of the tasks to be performed 

by LM since they are still being developed and funding of such costs are subject 

to Congressional appropriations, nonetheless, DOE will apply existing resources 

and seek the necessary appropriations to meet the commitments stated herein.  No 

provision herein shall be interpreted to require obligation or payment of funds in 

violation of the Anti-Deficiency Act, 31 U.S.C. § 1341. 

 
CC. Proposed Conditions Applicable to a Hypothetical Future Time, Should DOE Seek 

to Renew its LA, or File a New LA for a Nuclear Waste Storage or Disposal Facility 
at Yucca Mountain, Nevada. 
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CC-1. DOE's failure to maintain its LSNdc and the resulting impact to any future 

application to NRC for a nuclear waste storage facility or disposal at Yucca 
Mountain, Nevada 

 
State of Nevada (joined by Clark County, NCAC, Inyo County, State of 
California, JTS, Eureka County and Lincoln County) proposes: 

 
Because any order entered by CAB granting DOE's Motion to Withdraw 

its License Application (with respect to which these or similar conditions are 

imposed) will presume a continuation of access to DOE's LSN document 

collection for a period of 100 years following Final Termination (and its ruling is 

premised on this presumption), should DOE fail to adhere to and meet every 

condition of this order:  then should DOE in the future file an application with the 

NRC for a license or construction authorization for a storage or disposal facility 

for nuclear waste at Yucca Mountain, Nevada, such application shall not be 

docketed or heard by the NRC; and a motion by any party to such proceeding, to 

deny or disapprove such application, shall be granted. 

NEI and NARUC propose: 
 

NEI and NARUC propose that the condition be excluded, and that any 

DOE conduct with respect to documentary material be dealt with at the time of 

any future application. 

Aiken County and Nye County propose: 
 

Aiken County and Nye County propose that the condition be excluded. 

NRC Staff proposes: 
 

The NRC Staff does not think this condition is necessary.  If DOE were 

ever to resubmit an application, the Commission’s procedures applicable to 
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proceedings for the issuance of licenses for the receipt of high-level radioactive 

waste at a geologic repository in 10 CFR Subpart J would apply. 

State of Washington and State of South Carolina propose: 
 

The State of Washington and the State of South Carolina propose that the 

condition be excluded, and that any DOE conduct with respect to documentary 

material be dealt with at the time of any future application. 

Four Nevada Counties and Prairie Island Indian Community propose: 
 

The Four Nevada Counties (Churchill, Esmeralda, Lander and Mineral) 

and Prairie Island Indian Community believe any non-compliance with the LSN 

conditions should be addressed by the appropriate authority at the time the issue is 

raised or an application is filed. 

DOE proposes: 
 

DOE proposes that Nevada’s condition be struck.  As DOE has explained, 

it does not ever intend to submit an application for a permanent repository for 

spent nuclear fuel and high-level waste at Yucca Mountain.  Alternatively, DOE 

proposes the following language: 

If DOE fails to materially comply with the terms of this Order, and if DOE 

files a future application with the NRC for a license or construction 

authorization for the disposal of spent nuclear fuel and high-level waste at 

Yucca Mountain, Nevada, then any party to that future proceeding may 

move for a dismissal of such application in accordance with applicable 

NRC rules and regulations based on DOE’s failure to materially comply 

with this Order. 
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CONCLUSION 

The foregoing are the proposed DOE LSNdc conditions agreed upon by all parties (Part 

I) and the proposed alternative wording of conditions which were not agreed upon, reflecting 

which proponents support each of those conditions (Part II).  These are offered for the CAB's 

consideration in the event it concludes that any conditions are appropriate to its disposition of 

DOE's Motion to Withdraw. 

 
Respectfully submitted, 
 
Honorable Catherine Cortez Masto 

     Nevada Attorney General 
     Marta Adams 
     Chief, Bureau of Government Affairs 
     100 North Carson Street 
     Carson City, Nevada  89701 
     Tel:  775-684-1237 

Email:  madams@ag.nv.gov 
 
(signed electronically) 
Charles J. Fitzpatrick * 
Martin G. Malsch * 
John W. Lawrence * 
Egan, Fitzpatrick, Malsch & Lawrence, PLLC 
12500 San Pedro Avenue, Suite 555 
San Antonio, TX  78216 
Tel:  210.496.5001 
Fax:  210.496.5011 
cfitzpatrick@nuclearlawyer.com 
mmalsch@nuclearlawyer.com 
jlawrence@nuclearlawyer.com 
*Special Deputy Attorneys General 
 

Dated:  June 18, 2010 
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