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The opponents' theory also unnecessarily assumes that Congress intended a wasteful and 

unreasonable scheme under which the Secretary would be required to prosecute an application 

that he has concluded is contrary to the public interest and despite his clear decision not to build 

the repository. There is no sound reason to read such a perverse congressional intent into the 



suspending action on DOE's motion to withdraw. No party contests the Commission's authority 

to grant that review. To the contrary, even the opponents concede that the Commission "clearly 

has inherent supervisory authority" to review the Board's ~ r d e r . ~  

Nor does any party dispute that the Board's denial of DOE's motion to withdraw would 

qualify 



addressed on appeal."6 The Commission's de novo review of these significant issues is 

singularly important.7 

These same opponents argue additionally that the Commission should not grant review 

because related matters are pending in the U.S. 



Finally, several opponents have moved to recuse three of the ~ommissioners." DOE 

will respond to that issue in its opposition to that motion and will demonstrate that the motion is 

inconsistent with precedent and sound principles. It presents no valid reason to deprive the Court 

of Appeals of the considered views of 



Like the Board, therefore, the opponents have no choice but to rely on a theory of implied 

repeal of the AEA and DOE Organization Act. They argue that the Commission should read 

into the NWPA an implicit bar on DOE's withdrawal of the license application.14 Yet, 



Nor is it any answer, as the opponents repeatedly argue, that the NWPA is a later- 

enacted, more specific statute. As an initial matter, that argument begs the question whether the 

NWPA addresses the specific question presented here - whether DOE can withdraw an 

application once it is filed - and, if the NWPA does so, how it resolves that question. The 

NWPA's plain text resolves this question in a way contrary to these parties' argument. It 

mandates application of the ordinary rules governing licensing proceedings - which includes the 

rules allowing withdrawal by an applicant. 

Moreover, the Commission has already rejected in ISFSI the very type of argument the 

opponents advance here.17 ISFSI concerned specifically whether the NWPA impliedly repealed 

the AEA, including claims that the NWPA as a later-enacted, more specific statute overrode the 

AEA. The Commission rejected those claims. The NWPA, the Commission concluded, was 

"intended to supplement, rather than replace, existing law."18 The Commission further observed 

that the NWPA reflects a "great deal of compromise" within and to respect that 

compromise the Commission gave the NWPA "no greater effect than what [its] provision clearly 

said . . . . '320 

The opponents' contrary approach is at odds with ISFSI. 



enact and that would improperly limit DOE's clear AEA authority to withdraw its application. 

The Commission resoundingly rejected in ISFSI any such effort to blue pencil the NWPA.~' 

Indeed, the opponents' arguments create a distinction that can be found nowhere in the 



that it was not mandating a march to the opening of a Yucca Mountain repository, but instead 

merely allowing the filing of an application.23 The statutory structure, which in NWPA 8 113, 

explicitly allows the Secretary unilaterally to end the process toward that repository 

approval by Congress or this Commission prior to filing an application, is h l ly  consistent 8BT
 

reading NWPA § 114 according to its plain terms to permit analogous action by the Secretary 

after filing an application.24 DOE 8Bll not repeat those arguments here, but instead adds the 

following points: 

NWPA 4 114(b). Several parties argue that, because NWPA 5 114(b) compels DOE to 

submit an application, DOE necessarily cannot later 8BT
draw the application, no matter the 

Secretary of Energy's later determinations about the public interest.25 Section 114(b) 8Bll not bear that interpretation, which is presumably why the Board's Order does not rest on it. Section 

114(b) simply states in relevant part that, if a site designation is permitted to take effect, "the 

Secretary shall submit to the Commission an application for a construction authorization at such 

site not later than 90 days" later.26 Given that the site designation could take effect under the 

statutory scheme only if 114(b) 



Even more to the point, 5 114(b) says nothing one way or the other about what occurs 

after DOE files an application, much less prohibits DOE from withdrawing its application. All 

5 114(b) does is identify who should file an application (the 



sentence by the following: "in accordance with the laws applicable to such applications." 

Indeed, when South Carolina purports to quote 5 114(d) it omits the language about 

incorporation of NRC law." 

All parts of a statute must be given effect and interpreted as a harmonious whole.31 

Acting as though part of the NWPA does not exist, and refbsing to give meaning to the key 

statutory provision at issue, violates that command and invalidates the opponents' argument. 

It is manifest that the "shall consider" language in 5 114(d), when read in context and as a 

whole, is not a mandate on the NRC to review DOE'S application to a final decision on the 

merits. It is merely part of the instruction to NRC to follow its usual adjudicative process. It is 

error to rip the "shall consider" phrase out of this context and impart to it an independent 

mandate, especially a mandate that would inconsistently instruct NRC not to follow its usual 

adjudicative process by ignoring its law about withdrawal. 

Because the "shall consider" phrase cannot bear the construction they advocate, some 

opponents also try to add to 5 114(d) a limitation that does not exist on its face. They 

acknowledge that tj 114(d) incorporates the NRC's 



Nor is there any conflict between the plain meaning of 5 114(d)'s unqualified 

incorporation of the NRC's usual adjudicative process and the same subsection's three-year 

deadline for a decision by the NRC. The three-year deadline proviso does not override, 





10 C.F.R. 6 2.107. One opponent argues that $ 2.107 cannot override the NWPA's 

express terms.39 That argument is a straw man. DOE does not contend than an agency 

regulation can contradict a 



Section 2.107 is part of the NRC's rules of practice contained in 10 C.F.R. Part 2. That 

part expressly "governs the conduct of all proceedings" before the NRC, except for rulemaking 

and certain other irrelevant matters.44 Contrary to NEI's argument, therefore, Subpart J does not 

need to incorporate 5 2.107 specifically to make that regulation applicable to this proceeding. It 

already is applicable by force of 5 2.1. 

By comparison, Subpart G nowhere mentions 5 2.107(a) as being applicable to 

applications within its scope; yet 9 2.107(a) has been the basis for decisions on (and in each case, 

approval of) requests for withdrawal of over twenty Subpart G applications involving reactor 

licenses in reported decisions going back to 1974.~' The same is true with respect to requests to 

withdraw applications involving materials licenses.46 

Reporting Resuirements. The NWPA's various reporting provisions do not bear on 

DOE'S motion, contrary to the arguments of several opponents.47 Those provisions are entirely 

procedural insofar as applicable to DOE. They impose no substantive obligation on DOE and 

can be reconciled easily with DOE'S right to withdraw its application. They merely require 

reports about the status of the repository and the licensing proceeding, and provide ample 

mechanism to allow DOE to report that it is no longer pursuing a 



evinced any understanding, that DOE could not withdraw an application. In fact, most of the 

opponents actually cite no legislative history at all in their briefs. 

Washington and South Carolina alone cite a few isolated passages from a single House 

Report dating from the NWPA's enactment in 1982 



Separation of Powers. The opponents' separation of powers argument is irrele~ant.~'  

These parties argue that DOE cannot disregard statutory requirements. DOE agrees, and it 

claims no such authority here. Rather, as DOE has explained, the NWPA does not preclude 

withdrawal, and thus there is no statutory 



which intervenors sought to impose a dismissal with prejudice on unwilling applicants. That is 

not the situation here.53 

D. No Conditions On Withdrawal Are Necessarv 

None of the opponents provides any basis for imposition of the conditions on withdrawal 



do not qualify for inclusion in the LSN under the Commission's regulations. Accordingly, while 

DOE has committed to retain data gleaned from these samples, there is no sound basis to waste 

resources preserving these materials for years on end. 

E. The Opponents' APA Arguments Are Erroneous 

Two opponents contend that DOE has 
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