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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT

In Re: Aiken County, Petitioner
Aiken County,
Petitioner,
Vs.

Steven Chu, Secretary of the
Department of Energy, in his
Official Capacity; United States
Department of Energy; Gregory B.
Jaczko, Chairman of the Nuclear
Regulatory Commission, in his
Official Capacity; United States
Nuclear Regulatory Commission;
Thomas Moore, Paul Ryerson and
Richard Wardwell, United States
Nuclear Regulatory Comumission
Atomic Safety and Licensing Board
Judges, in their official Capacity;
and the NRC Atomic Safety and
Licensing Board

Respondents.

PETITION FOR DECLARATORY
AND INJUNCTIVE RELIEF AND WRIT
OF
MANDAMUS

BACKGROUND

1. Petitioner, Aiken County, brings this petition seeking declaratory and

injunctive relief and a writ of mandamus. Specifically, Aiken County seeks to

enjoin the final decision of the Respondents, Steven Chu, Secretary of the

Department of Energy, in his Official Capacity (the “Secretary of Energy”) and the



Department of Energy, to file a motion with the judges of the NRC Atomic Safety
and Licensing Board, under the Nuclear Regulatory Commission of which Gregory
B. Jaczko is chairman, to withdraw the previously submitted application for
Construction Authorization to construct a high-level waste geologic repository at
Yucca Mountain in Nevada (the “License Application™). This application is
presently under review by the NRC. Aiken County also brings this petition to
challenge the Board’s decision, made at the request of the United States
Department of Energy (“DOE”), to stay review of the License Application pending
the withdrawal of the License Application.

2. Thé DOE announced its intent to withdraw the License Application
and to permanently terminate the licensing process by filing a motion with the
NRC Atomic Safety and Licensing Board (the “Board”), seeking to stay the
hearing process for the License Application. A copy of DOE’s Motion to Stay
Proceedings (the “Motion™) is attached hereto as Exhibit A. In the Motion, DOE
stated, “DOE intends to withdraw the pending application with prejudice ...” See
Exhibit A.

3. In response to the Motion, on February 16, 2010, the Board issued an
Order staying the review of the licensing process. A copy of the Order granting

the stay of proceedings is attached hereto as Exhibit B.



4. These actions by the Respondents are in direct violation of the
provisions of the Nuclear Waste Policy Act of 1982, as amended, 42 U.S.C.A. §§
10101 ef seq. (2005), (“NWPA™), which specifically requires that DOE seck a
license for and develop the geologic repository at Yucca Mountain in Nevada
(*Yucca Mountain Project”), and that the NRC act on the License Application.

5. The Secretary of Energy has breached his obligations under the
NWPA by making the motion to stay pending his withdrawing the License
Application with prejudice. 42 U.S.C.A. § 10134(b) requires that the Secretary
submit such an application, and does not provide that the application can be
withdrawn. Such a construction would eviscerate the intent of the statutory
scheme, that being to develop and implement a long-term radioactive waste storage
facility at Yucca Mountain, which project cannot begin until proper licensing is
obtained.

6. The remaining Respondents have failed to act as required under 42
U.S.C.A. § 10134(d) by acquiescing in and granting the Deit:artment of Energy’s
request that consideration of the already submitted License Application be stayed
pending its withdrawal, rather than considering and issuing a final decision on the
merits of said application. Under 42 U.S.C.A. § 10134(d), these parties have an

obligation to review and rule on the License Application as submitted.



7. DOE’s action also violates the National Environmental Policy Act, 42
U.S.C.A. §§ 4321, er seg. (2003), (“NEPA”™), because withdrawing the License
Application “with prejudice” will terminate the Yucca Mountain Project, even
though DOE’s Record of Decision (“ROD”) on the project rejected any “"No
Action Alternative.”

8. Aiken County seeks to set aside the DOE Motion and its decision to
withdraw the License Application as arbitrary and capricious under the
Administrative Procedure Act, 5 U.S.C.A. §706(2)(A) (2007) , (*APA”), and seeks
to enjoin Respondents from withdrawing the License Application. Aiken County
further seeks to enjoin the Respondents from taking any action that terminates or
delays the Yucca Mountain Project License Application or the licensing process as
mandated by NWPA. Additionally, Aiken Country requests the Court issue a writ
of mandamus directing the individual Respondents to properly fulfill their duties
under NWPA.

ISSUES PRESENTED
* Did the Secretary of Energy breach his obligations under the NWPA by
making the motion to stay the licensing procedures pending the withdrawal of the
Licensing Application with prejudice when he was required to make such

application pursuant to 42 U.S.C.A. § 10134(b)?



. Did the remaining Respondents fail to act as required under 42 U.S.C.A. §
10134(d) by acquiescing in and granting the DOE’s Motion to stay review of the
License Application pending the withdrawal of the DOE’s License Application
when they had a statutory mandate to consider and either accept or reject such
application?
® Does the decision of the Secretary of Energy to withdraw the Licensing
Application with prejudice violate NEPA?
. Are the actions of the Secretary of Energy arbitrary and capricious as a
matter of law and violative of the APA?
JURISDICTION AND VENUE

9. This Court has jurisdiction over the subject matter of this action
pursuant to NWPA section 119(a)(2), 42 U.S.C.A. § 10139(a), which provides the
United States courts of appeals shall have original and exclusive jurisdiction over
any civil action: “(A) for review of any final decision or action of the Secretary,
the President, or the Commission under this subtitle [42 U.S.C.A. § 10131 ef seq.];
(B) alleging the failure of the Secretary, the President, or the Commission to make
any decision, or take any action, required under this subtitle [42 U.S.C.A. § 10131
et seq.]; (C) challenging the constitutionality of any decision made, or action taken,

under any provision of this subtitle [42 U.S.C.A. § 10131 ef seq.]... .”



10. Pursuant to 28 US.C.A. § 2201 (2006), this Court is further
authorized to grant declaratory and injunctive relief in cases where a federal
agency, such as the DOE and the NRC, has violated federal law. Furthermore the
APA, 5 U.S.C.A. § 706(2), requires a reviewing court to set aside final agency
actioﬁ found to be not in accordance with the law, in excess of the agency’s
statutory authority, or not in observance of procedures required by law.

11.  Venue is proper in this Court pursuant to the NWPA section
119(a)(2), 42 US.C.A. § 10139(a)(2), which provides: “[t]he venue of any
proceeding under this section shall be in the judicial circuit in which the petitioner
involved resides or has its principal office, or in the United States Court of Appeals
for the District of Columbia.”

12. Plaintiff has standing to assert its challenge because Plaintiff has
suffered a concrete and particularized injury-in-fact from the Respondents’
violation of the NWPA and NEPA, and because Plaintiff faces imminent future
harm as the direct result of the Respondents’ refusal to comply with these Acts.
Furthermore, Plaintiff’s injury is redressable by the Court if the Court grants the
relief Plaintiff seeks.

THE PARTIES
13.  Plaintiff, Aiken County, is a County of the State of South Carolina, as

provided for under Article VII of the South Carolina Constitution. Plaintiff is an



independent governmental entity authorized to levy taxes, incur debt, and exercise
eminent domain powers under Title 4 of the South Carolina Code of Laws. Aiken
County has the responsibility to exercise its police powers for the health, safety
and welfare of its citizens, and the procedural right to ensure, with regard to
activities undertaken by the Federal Government within Aiken County, that the
Federal Government observes procedures mandated by the law, the purpose of
which is to protect the health, safety and welfare of the people of Aiken County.
See City of Dania Beach v. FAA, 485 F.3d 1181, 1186-87 (D.C. Cir. 2007). Aiken
County is the location of the Savannah River Site (“SRS”), one of the DOE
locations currently acting as a temporary storage facility for spent nuclear fuel and
high-level radioactive waste. SRS covers over ten percent of the land in Aiken
County. SRS Community Reuse Organization, The Future of SRS: The
Community Perspective at 5, available online at

www.srsero.org/downloads/SRRDI%20DOEY%20Issues.doc. Further, Atken

County owns substantial real property in close proximity to SRS. See Affidavit of
Clay Killian, County Administrator for Aiken County, attached hereto as Exhibit
C. Most of SRS is located in Aiken County, South Carolina. Yucca Mountain is
the site selected for the long-term disposal of these radioactive materials.

14. Defendant Secretary is responsible for administering DOE operations,

specifically, undertaking the site selection and approval process for a repository.



15.  Defendants Secretary and DOE are required by Congress to carry out
the statutory mandates of the NWPA related to the site selection, characterization,
design, and filing of an application for a license to construct and operate a
repository for disposal of high-level radioactive waste and spent nuclear fuel at
Yucca Mountain.

16. Defendant Gregory B. Jaczko, Chairman of the Nuclear Regulatory
Commission, (“NRC”) in his Official Capacity (“Chairman”), is responsible for
administering the operations of the NRC.

17.  Defendant NRC is the federal agency authorized by Congress under
the NWPA to consider the license application for a nuclear repository and issue a
final decision approving or disapproving the issuance of said license.

18. Defendants Thomas Moore, Paul Ryerson and Richard Wardwell,
United States Nuclear Regulatory Commission Atomic Safety and Licensing Board
Judges, in their official Capacity (collectively, “Judges”™), have been selected by
NRC to consider the License Application.

19. Defendant Board, under the NRC, is the tribunal responsible for
considering the License Application.

FACTS AND GOVERNING LAW
20. The NWPA provides the essential environmental safeguards to protect

the United States from the hazards associated with spent nuclear fuel and high-



level radioactive waste. Under the NWPA, the federal government protects the
public from these hazards. See 42 U.S.C.A. § 10131(b) (“The purposes of this
subtitle [42 U.S.C. §§ 10131 et seq.] are-- (1) to establish a schedule for the siting,
construction, and operation of repositories that will provide a reasonable assurance
that the public and the environment will be adequately protected from the hazards
posed by high-level radioactive waste and such spent nuclear fuel as may be
disposed of in a repository; (2) to establish the Federal responsibility, and a
definite Federal policy, for the disposal of such waste and spent fuel”).

21.  The NWPA mandates that the Secretary of Energy and DOE are to
establish a schedule for the siting, construction, and operation of a geologic
repository for used nuclear fuel and other high-level radioactive waste. See 42
US.C.A. § 10131.

22. In 1987, Congress adopted an amendment to the NWPA that directed
DOE to study a site at Yucca Mountain, Nevada, as the site for a potential
repository for geologic disposal of used nuclear fuel. See 42 U.S.C.A. § 10172.
The NWPA provides a specific, extensive process that allows other Government
agencies, state governments, and Indian tribes to participate in decision-making,
including design and siting of the repository for the radioactive waste.

23. As this project constitutes major federal action with potentially

significant environmental impacts, DOE is required to prepare an environmental



impact statement under NEPA, 42 U.S.C.A. § 4332 (2003) and 42 US.C. §
10134(a)(1)(D). In accordance with the NEPA and NWPA, DOE has actively
pursued development of the Yucca Mountain Project, including issuance of a Final
Environmental Impact Statement (“FEIS”) after extensive involvement of other
Government agencies, state governments, and Indian tribes. See Department of
Energy, Final Environmental Impact Statement for a Geologic Repository for the
Disposal of Spent Nuclear Fuel and High-Level Radioactive Waste at Yucca
Mountain, Nye County, Nevada, DOE/EIS-0250 Section S-12, pp. S-83-S-88
(2002) (“FEIS -250™), a portion of which is attached hereto as Exhibit D, and the
entire FEIS 250 is located at http://www.gc.energy.gov/NEPA/finalEIS-0250.htm.
24. Under Pub. L. 107-200, passed July 23, 2002, the Yucca Mountain
site received official site designation within the meaning of 42 U.S.C.A. § 10135.
25. The NWPA mandates the following additional actions be taken by
DOE and NRC if and when site designation under 42 U.S.C.A. §10135 becomes
effective, which it did on July 23, 2002:
o DOE must submit an application for Construction Authorization (the
License Application) to construct a high-level waste geologic
repository at Yucca Mountain in Nevada, See NWPA Sec. 114 (b)

[42 U.S.C.A. § 10134(b)] (“...the Secretary shall submit to the

10



Commission an application for a construction authorization for a
repository at such site ...”") (emphasis added).

o NWPA Sec. 114 (d) [42 U.S.C.A. § 10134(d)] provides “The
Commission shall consider an application for a construction
authorization for all or part of a repository in accordance with the laws
applicable to such appﬂcations, except that the Commission shall
issue a final decision approving or disapproving the issuance of a
construction authorization not later than the expiration of 3 years after
the date of the submission of such application.” ...” (emphasis added).

26. In June 2008, DOE submitted the License Application for a repository
at Yucca Mountain to the NRC. DOE’s License Application was being reviewed
by the NRC in accordance with the NWPA. This review process includes conduct
of public hearings before the Board.

27. DOQOE’s Office of Civilian Radioactive Waste Management
(“OCRWM”) began participating in the licensing proceedings by answering
requests for additional information from the NRC, updating the license application
and related documents, and preparing for the Board hearings.

28.  The Board undertook extensive preliminary activities, until February
1, 2010. On February 1, 2010, DOE filed its Motion with the Board seeking a stay

in hearings, stating “[t]he President directed that the Department of Energy

11



‘discontinue its application to the U.S. Nuclear Regulatory Commission for a
license to construct a high-level waste geologic repository at Yucca Mountain in
2010 ...." Moreover, the budget specifies that ‘all funding for development of the
Yucca Mountain facility will be eliminated’ for fiscal year 2011. ... In accord with
these determinations, DOE has advised the undersigned counsel that DOE intends
to withdraw the pending application with prejudice.” See Motion, Exhibit A. |

29. In response to the Motion, on February 16, 2010, the Board granted

“the Motion and issued an Order staying the review of the licensing process. See
Order, Exhibit B.
REASONS WHY THE WRIT SHOULD ISSUE
1. Violation of NWPA

30. Respondents have failed to and refuse to fulfill their duties mandated
by the NWPA.

31. The Secretary of Energy has breached his obligations under the
NWPA by filing the Motion to stay pending withdrawal of the License Application
with prejudice. 42 U.S.C.A. § 10134(b) requires that the Secretary submit such an
application, and does not provide that the application can be withdrawn. Such a
construction would eviscerate the intent of the statutory scheme, that being to
develop and implement a long-term radioactive waste storage facility at Yucca

Mountain.
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32. The remaining Respondents have failed to act as required under 42
U.S.C.A. § 10134(d) by acquiescing in and granting the DOE’s request that
consideration of the License Application be stayed pending its withdrawal, rather
than considering and issuing a final decision on the merits of said application.
Under 42 U.S.C.A. § 10134(d), these parties have an obligation to review and rule
on the application as submitted.

33. It is the NRC’s duty, as well as the Board Judges’ duty, to pursue the
License Application, and in doing so, the Motion should have been rejected
outright as unlawful and in violation of NWPA. Further, any future request to
withdraw the License Application or otherwise prevent the NRC’s review of the
License Application must also be rejected.

34. Withdrawing the License Application for the Yucca Mountain Project
will effectively end DOE’s effort to develop the project and is directly contrary to

the mandate of the NWPA.

35. The Motion included the statement “DOE intends to withdraw the

pending application with prejudice .....” (emphasis added). See Exhibit A.
DOE’s attempts to withdraw the License Application “with prejudice” is an
attempt by the Secretary of Energy and DOE to terminate the License Application
in such a way so as to prevent it from being reconsidered in the future, effectively

operating as an end run around the legislative mandates of the NWPA.

13



36. Respondent DOE has offered no opportunity for any member of the
public or any non-governmental organization to provide information or comments
on the environmental impact of their action to halt the Yucca Mountain Project
licensing process mandated by the NWPA and NEPA. This constitutes an
additional injury to Petitioner’s procedural rights, namely, the right to have the
executive branch observe procedures mandated by law. City of Dania Beach v.
FAA, 485 F.3d 1181, 1186-87 (D.C. Cir. 2007).

37. Should Respondents’ actions be allowed, Petitioner will be adversely
affected and irreparably injured. Specifically, abandonment of the Licensing
Application process effectively ends DOE’s effort to develop the Yucca Mountain
Project, and SRS, a facility which spans 10% of the land in Aiken County, may
become a permanent repository for defense plutonium and other high-level nuclear
waste in violation of long-standing federal assurances to the contrary.

38. By DOE’s own analysis, this decision could result in “widespread
contamination at the 72 commercial and 5 DOE sites across the United States, with
resulting human health impacts.” See FEIS-250, Exhibit D. The negative
perception and potential for health risks associated with the presence of a “nuclear
waste dump” in Aiken County will adversely affect future economic development
and job creation efforts. SRS, in Aiken County, South Carolina, is one of the five

referenced DOE sites.
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39. Petitioner will suffer irreparable injury if Respondents are not
compelled to perform their clear legal duty. Petitioner’s injuries are actual,
concrete injuries likely to be caused by the Respondents’ violation of mandatory
duties under the NWPA. These injuries would be redressed by the relief sought.

II. Violation of NEPA.

40.  As part of the process of producing the FEIS mandated under NEPA
and the NWPA, DOE was required to consider various alternatives to building the
Yucca Mountain facility, and was required to solicit public comment and the
comments of other federal agencies.

41. Among the alternatives being considered was the alternative of not
building the Yucca Mountain facility at all; the so-called “No Action Alternative.”

42.  DOE’s FEIS, issued in February of 2002, considered and rejected the
No Action Alternative, concluding that “[t}here could be large public health and
environimental consequences under the No-Action Alternative ... causing storage
facilities and containers to deteriorate and radioactive contaminants from the spent
nuclear fuel and high-level radioactive waste to enter the environment. In such
circumstanées, there would be widespread contamination at the 72 commercial and
5 DOE sites across the United States, with resulting human health impacts.” See

FEIS- 250, Exhibit D.
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43. By making the decision to withdraw the License Application “with
prejudice,” DOE unlawfully foreclosed any alternative that involves construction
of the Yucca Mountain facility, thereby implementing the previously rejected No
Action Alternative.

44.  In altering the selected alternative from that originally selected in the
FEIS, DOE did not attempt to reopen, reconsider, alter, or otherwise attempt to
modify the FEIS, nor did it solicit public comment, or the input of other federal
agencies as required by the NEPA process. Accordingly, Respondents’ actions are
in violation of NEPA.

II1. Violation of the U.S. Constitution (Separation of Powers)

45. The U.S. Constitution provides that “All legislative Powers herein
granted shall be vested in a Congress,” U.S. CONST. art. I § 9, and “[t]he executive
Power shall be vested in a President,” U.S. CONST. art. I § 1. The President takes
an oath to faithfully execute his office and preserve the Constitution. The
President and his administration, including respondent Secretary of Energy, must
respect the separatiAon of powers. The Administration’s decision not to execute the
legislative mandates of the NWPA, now being carried out by the Secretary of
Energy, is a violation of the separation of powers mandated by the U.S.

Constitution.
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IV. Violation of the APA

46. The APA, 5 U.S.C.A. § 701, et seq. (2007), entitles a party to seek
judicial review of an agency action where a legal wrong is alleged and the party
alleging the violation is adversely affected or aggrieved by the agency action.

47. Pursuant to 5 U.S.C.A. § 706 (2) (A), (D), a reviewing court shall
hold unlawful and set aside an action found to be arbitrary, capricious, or otherwise
not in accordance with the law. The APA authorizes a court to compel action
which has been unlawfully withheld. 5 U.S8.C.A. § 706(1).

48.  As set forth above, Respondents have violated the APA by failing to
allow participation by other agencies, state and local government and the public
during decision-making relative to their actions and by deciding to withdraw the
License Application “with prejudice,” effectively terminating the Yucca Mountain
Project, all of which is contrary to their duties under NWPA,

RELIEF SOUGHT

WHEREFORE, Petitioner prays that this Court issue its Order:

a declaring that Respondents are in violation of the NWPA, NEPA, the
Constitution of the United States, and the Administrative Procedures Act, by
staying the licensing proceedings and deciding to withdraw the License

Application for the Yucca Mountain Project;

17



b. granting injunctive relief and a writ of mandamus requiring that
Respondent Board Judges strike their stay order suspending discovery in the Yucca
Mountain Licensing proceedings and that the NRC process for a licensing decision
continue in accordance with the NWPA and the laws and regulations applicable to
such proceedings;

c. granting injunctive relief and a writ of mandamus requiring that
Respondent DOE withdraw its motion currently before Board seeking a stay in
Yucca Mountain Project licensing proceedings;

d. granting injunctive relief and a writ of mandamus enjoining
Respondents DOE and Secretary of Energy from withdrawing the License
Application;

e. granting injunctive relief and a writ of mandamus requiring
Respondents to comply with NWPA by continuing the licensing process, as
required by law, for the License Application for the Yucca Mountain Project;

f. award Petitioner reasonable costs, litigation expenses, and attorney
fees associated with this litigation as provided by the Equal Access to Justice Act,
28 U.S.C.A. § 2412 (2006); and

g. granting such other and further relief as this Court deems just and

proper.

18



February 19, 2010

Respectfully submitted,

HAYNSWORTH SINKLER BOYD, P.A.

By:
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Thomas R. Gottshall, D.S.C. # 2406
(DC Circuit Admission Requested)
tgottshall@hsblawfirm.com
Alexander G. Shissias, D.S.C. # 6881
(DC Circuit Admission Requested)
ashissias@hsblawf{irm.com

P.O. Box 11889

Columbia, SC 29211-1889

(803) 779-3080 '

Attorneys for Petitioner Aiken County



ADDENDUM



UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT

In Re: Aiken County, Petitioner

Aiken County,
CERTIFICATE AS TO PARTIES,
Petitioner, RULINGS AND RELATED CASES

VS.

Steven Chu, Secretary of the
Department of Energy, in his
Official Capacity; United States
Department of Energy; Gregory B.
Jaczko, Chairman of the Nuclear
Regulatory Commission, in his
Official Capacity; United States
Nuclear Regulatory Commission;
Thomas Moore, Paul Ryerson and
Richard Wardwell, United States
Nuclear Regulatory Commission
Atomic Safety and Licensing Board
Judges, in their official Capacity;
and the NRC Atomic Safety and
Licensing Board

Respondents.

This matter has been brought in the original jurisdiction of this Court
pursuant to 42 U.S.C.A. § 10139(a) and relates to the final order of the NRC

Atomic Safety and Licensing Board, attached to the Petition as Exhibit B, and the



Department of Energy’s decision to withdraw the Yucca Mountain license

application as shown in Exhibit A to the Petition.

PARTIES:

1. Aiken County, South Carolina

2. Steven Chu, Secretary of the Department of Energy, in his Official Capacity

3. United States Department of Energy

4. Gregory B. Jaczko, Chairman of the Nuclear Regulatory Commission, in his
Official Capacity

5. United States Nuclear Regulatory Commission

6. Thomas Moore, Paul Ryerson and Richard Wardwell, United States Nuclear
Regulatory Commission Atomic Safety and Licensing Board Judges, in their
official Capacity

7. NRC Atomic Safety and Licensing Board

RULING UNDER REVIEW

The final order of the NRC Atomic Safety and Licensing Board dated

February 16, 2010, attached to the Petition as Exhibit B, in response to the

Department of Energy’s motion found in Exhibit A.

RELATED CASES

None known to Aiken County.



Respectfully submitted,

HAYNSWORTH SINKLER BOYD, P.A.

By: /¢27"/744»/ /(/éO%W

Thomas R. Gdttshall, D.S.C. # 2406
(DC Circuit Admission Requested)
tgottshall@hsblawfirm.com
Alexander G. Shissias, D.S.C. # 6881
(DC Circuit Admission Requested)
ashissias@hsblawfirm.com
P.O.Box 11889

Columbia, SC 29211-1889

(803) 779-3080

Attorneys for Petitioner Aiken County

February 19, 2010
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Thormas S. Moore, Chairman

Paul 8. Ryerson
Richard E. Wardwell

)
In the Matter of ) Docket No. 63-001

) _
U.S. DEPARTMENT OF ENERGY ) ASLBP No. 09-892-HLW-CABO04

: )

(High-Level Waste Repository) ) February 1, 2010

)

U.S. DEPARTMENT OF ENERGY’S MOTION TO
STAY THE PROCEEDING

Today, the President announced the Administration’s bt_ldget for fiscal year 2011. In that
budget, the President directed that the Department of Energy “discontinue its application to the
U.S. Nuclear Regulatory Commission for a license to construct a high-level waste geologic
repository at Yucca Mountain in 2010 . .. " Budget of the U.S. Government, Fiscal Year 2011,
Appendix at 437 (available at http:/fwww.whitehousa.gov/ombfbudgetffyZG1 1/assets/doe.pdf);
see id, Terminations, Reductions, and Savings at 62 (available at http://www.whitehouse.gov/
omb/budget/fy201 1/assets/trs.pdf) (Attached). Moreover, the budget specifies that *all funding
for development of the Yucca Mountain facility will be eliminated” for fiscal year 2011. Id

In accord with these determinations, DOE has advised the undersigned counsel that DOE
intends to withdraw the pending application with prejudice and to submit a separate Motion,

pursuant to 10 C.F.R. § 2.107(a), within the next 30 days, to determine the terms and conditions,



if any, of that withdrawal, To avoid the unnecessary expenditure of resources by the Board, the
NRC Staff, and all other parties to this proceeding, DOE hereby requests that the Bqard stay
proceedings (with one exception discussed below) in this matter through the disposition by the
Board of any DOE motion under Section 2.107 filed within the next 30-days. See Duke Energy
Corp. (Catawba Nuclear Station, Units 1 and 2), unpublished Commission Qrder (Jan. 30, 2004)
and Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), 1966 WL 627, 640 (N.R.C.) (Oct.
2, 1996) (Commission granting “housekeeping” stay to accommodate time for future Staff filings
and parties’ responsive filings); see generally Nat'l Audubon Soc'y, Inc. v. Wat, 678 F.2d 299,
307 (D.C. Cir. 1982) (discussing parties’ agreement “to a stay of the proceedings ‘to conserve
judicial resources’ . . . [TJhe need for a stay was premised, in large part, on a new policy toward
federal water projects adopted by an incoming Administration™).

The one exception that DOE proposes to this stay of proceedings would apply to DOE’s
submission addressing the Board’s questions at the January 27, 2010 Case Management
Conference, as well as the other parties’ written responses to that filing. DOE intends to adhere
10 its commitment to make that filing. That document, and other parties’ responses, may provide
information relevant to the winding up of this proceeding.' |

Finally, DOE notes that Answers to this Motion are due in 10 days, but depositions are
scheduled to begin approximately two weeks from today, and the electronic indexes associated
with derivative discovery for those depositions under 10 C.F.R. § 2.1019 are due next week. In
order to preserve the resources of the parties, DOE requests that the Board issue as soon as

possible an interim Order suspending discovery pending its resolution of this Motion.

! In accordance with this Board’s Order of December 22, 2009, that parties “not [] take any actions at this time that
would prevent or hinder their ability to archive LSN documentary material in a readily accessible format,” DOE will
preserve and maintain its LSN collection pending further instruction.



DOE counsel has made a sincere attempt to confer with counsel for the other parties prior
to filing this Motion, per 10 C.F.R. § 2.323(b), including holding a telephone conference to
which counsel for each party was invited. As a result of that consultation, the following parties
concur with this Motion: State of Nevada, State of California, Nuclear Energy Institute, Clark
County, Nye County, Inyo County, and Eureka County.

The following parties take no position as of the time of this filing: the NRC Staff, JTS,
NCAC, and the “Four Counties” (i.e., Nevada Counties of Mineral, Lander, Churchill, and
Esmeralda).

White Pine County opposes the Motion.

Respectfully submitted,

Signed (electronically) by Donald J. Silverman
Donald J. Silverman

Alex S. Polonsky

Counsel for the U.S, Department of Energy
Morgan, Lewis & Bockius LLP

1111 Pennsylvania Avenue, N.W.
Washington, DC 20004

Scott Blake Harris
Sean Lev
James Bennett McRae

U.S. Department of Energy
Office of the General Counsel
1000 Independence Avenug, SW
Washington, DC 20585

Dated in Washington, DC
this 1st day of February
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THE BUDGET DOCUMENTS

Budget of the United States Government, Fiscal
Year 2011 contains the Budget Message of the President,
information on the President’s priorities, budget over-
views organized by agency, and summary tables.

Analytical Perspectives, Budget of the United
States Government, Fiseal Yeqr 2011 contains analy-
ses that are designed to highlight specified subject ar-
eas or provide other significant presentations of budget

dats that place the budget in perspective. This volume

includes economic and accounting analyses; information
on Federal receipts and collections; analyses of Federal
spending; information on Federal borrowing and debt;
haseline or current services estimates; and other techni-
cal presentations,

The Analytical Perspectives volume also contains sup-
plemental material with several detailed tables, including
tables showing the budget by agency and account and by
function, subfunction, and program, that is available on
the Internet and as a CD-ROM in the printed document,

Historical Tables, Budget of the United States
Government, Fiscal Year 2011 provides dats on budget
receipts, outlays, surpluses or deficits, Federal debt, and
Federa! employment aver an extended time period, gener-
ally from 1240 or earlier to 2011 or 2015,

To the extent fessible, the data have been adjusted to
provide consistency with the 2011 Budget and o provide
comparability over time,

Appendix, Budget of the United GStaies
Government, Fiscal Year 2011 contains detailed in-
formation on the various appropriations and funds that
constitute the budget and is designed primarily for the
use of the Appropriations Committees. The Appendix con-
tains more detailed financial information on individual

programs snd appropriation accounts than eny of the
other budgst documents. It includes for each agency: the
proposed text of appropriations language; budget sched-
ules for each account; legislative proposals; explanatione
of the work to be performed and the funds needed; and
proposed general provisions applicable to the appropria-
tions of entire agencies or group of agencies. Information
is also provided on certain activities whose transactions
are not pert of the budget totals.

AUTOMATED SOURCES OF
BUDGET INFORMATION

The information contained in these documents is avail-
sble in electronic format from the following sources:

Internet. Al budget documents, including decuments
that are released at a future date, spreadshests of many
of the budget tables, and a public use budget database
are aveilable for downloading in several formats from the
Internet at www.budget.gov /budget. Links to documents
and materials frorm budgets of prior years are also provided.

Budget CD-ROM. The CD-ROM contains all of the
budget documents in fully indexed PDF format along with
the software required for viewing the documents. The
CD-ROM has many of the budget tebles in spreadsheet
format and also contains the materials that are included
on the separate Aralvtical Perspectives CD-ROM.

For more information on access to elecironic versions
of the budget documents {except CD-ROMzs), call’ (202)
512.1530 in the D.C. area or toll-frea (88B) 283-6498. To
purchase the budget CD-ROM or printed documents cali
{202) 512-1800.

GENERAL NOTES
1. All years referenced to ere fiscal years, unless otherwise noted.

2. Detail in this document may not add to the totels due to rounding.
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‘THE BUDGET FOR FISCALYRAR 2011

PAYMENTS TO STATES UNDER FEDERAL POWER ACT—Continued
Program snd Financing—Centinued
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The States are paid 37.5 percent of the receipis from licenses
for ocenpancy and use of national forests and public lands within
their boundaries issued by the Federal Energy Regulatory Com-
mission (16 U.S.C, Bi0)

Norrreast Home Heating On, RESERVE
For pecessary expenses for Northeast Home Heating Oil Reserve stor-
age, operation, and manegement activities pursunnot fo the Eoergy Policy
and Conservation Act, $11,300,000, to remain available until expended.
(Erergy ond Waler Development and Reloted Agenties Appropriotions
Act, 3610}
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The Northeast Iiome Heating Oil Reserve provides an emer-
gency supply of home heating oil supply for the Northeast States
during times of inventory shortages and significant threats fo

iramediate farther supply. Two million barrels of heating eil will
provide supplemental emergency supply over a 10-day delivery
period, the time Tequired for ships to cavry heating il from the
Golf Const to New York Harbor.

Four-year tontracts for the storage, operation and maintenance
of the reserve were awarded in August 2007 to Hess Corp (for
1,000,000 barrels in New York harbor) to Mergan Stanley (for
750,000 barrels in New Haven, CT), and to Hess Corp (far 250,000
barrels in Groton, CT). A sale of 35,000 barrels was tonducted
ot the time to ofisat storage costs. The Department repurchased
19,253 barrels of the ofl in 2008, Purchase of the remainder,
15,427 barrels of oil, is scheduled for 2010. New storage contracts
are planned for award in late 2011,

ENUCLEAR WASTE DisP0SAL)

[ For nuclear waste disposal activities to carry out the purposes of the
Nuclaar Waste Policy Act of 1982, Public L.aw 97-425, ns smended (the
“NWEA"), $38,408,000, to remmain available until expended, and to be
derived from the Nuclear Waste Fund: Provided, That of the funds made
aveilable in this Act for nuciear waste disposal and defense nuclear waste
dispoaal activities, 2.54 parcent shall be provided to the Oflice of the At-
terney General of the State of Nevada solely for expenditures, sther than
snlaries and expenses of State employeea, to conduct seientific oversight
responsibilities and participate in licensing activities pursuant to the
NWPA: Provided further, Thet netwithstanding the lack of & written
apreament with the State of Nevada under section 117(c} of the NWPA,
0.51 parcent shall be provided to Nye County, Nevada, for on-site over-
sight activitios under section 117(d) of the NWPA: Provided further, That
of the funds made svailshie in this Act for nuclear waste dispeazl and
defense nuctesr waste disposal activities, 4.57 percent shall be provided
to effected units of local government, &5 defined in the NWPA, to conduct
appropriate activitias and participate in Livensing sctivities under Section
118{c) of the NWPA: Provided further, That of the amounts provided to
affacted units of local governsment, 7.5 percent of the funda provided for
tho nifected units of local government shall be made avaiinble to affected
units of local government in California with the balance made avsilable
tp affected units of local povernment in Nevada for distribution as determ-
ined by the Nevada affected units of locol government: Pravided further,
That of the funds made availabls in this Act for nuclear waste disposn)
and defense nuclear waste disposnl activities, 0.25 percent shall he
provided to the affected federally-recognized Indian tribes, as defined in
the NWPA, solely for expenditures, other than salaries and expenses of
tribrl empicyees, to condnet approprinte activitios and participate in li-
cenging netivities under pection 118(b) of the NWPA: Provided further,
That notwithatanding the provisions of chapters 85 and 75 of title 31,
United States Code, the Dapartment shall have no menitoring, enditing
or other oversight rights or responeibilities over amounts provided to af-
fectad units of local government: Provided further, Thet the funds for the
Stata of Nevada shall be made avaitable solely to the Office of the Attorney
General by direct payment and to units of local government by direct
payment: Provided further, That 4.57 percent ol the funds made svailable
in this Act for nuclear wasts disposal and defense nuclear wasie disposal
artivities shall be provided to Nye County, Nevada, as payment cqual to
taxes under section 116(eX3} of the NWPA: Provided further, That within
90 days of the completion of aach Federal fiscal year, the Office of the
Attornsy General of the State of Nevada, each affected federaliy-recop-
nized Indian tribe, and ench of the sfected units of local government
shall provide eertification to the Department of Energy thet all {fonds
exponded from such payments have bepn expended for activitics author-
jzed by the NWPA and thin Act* Provided further, That failure te provide
such cortification shall cause such entity to be prohibited from any further
funding provided for similar sctivities: Provided further, That none of
the funds hersin sppropriated may be: (1) used directly or indirectly to
influencs legialative action, except for normal and recognized executive-
legislative communieations, on sny matter pending before Congress or
a Btute legislature ar for lobbying nctivity os provided in 18 US.C. £813;
{2) used for litigation expenses; or (3) used to support mult-State efforts
or other coalition building activities inconsistent with the restrictions
consainpd in this Art: Pravided further, That ull preeeads and recovorios
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realized by the Secretary in carrying out activities authorizad by the
NWEA, indluding but not limited to, any proceeds from the sale ol sasets,
shall b available without further appropriation and shall remain avail-
ahle uokil expended; Provided further, That of the funds made aveilable
in this Act for Nuclear Waste Disposal, $5,000,800 shall be provided to
create 8 Blue Ribbon Commission tu conaider oll alternatives for nuclear
waste disposal: Propided further, That no funds provided in this Actor
any previous Act may be used to pursue repayment or collection of funds
provided in any Bscal yeer to affected units of loeal governmant for
aversight activities that had been previcusly approved by the Department
of Energy, tr 1o withhold payment of any such funds.] (Energy and
Water Developmend and Reloted Agencies Appropriations Act, 2010

Special snd Vrust Fund Recaijs fix milions of dtlan)

amended, to provide funding to implement Federal policy for
disposal of commercial spent nuclear fuel nod high-level redioast-
jve waste, The Administration has determined that developing
a repository at Yucca Mountain, Nevada, is net a workable eption
and that the Nation needs a different selution for nuclear waste
disposal. As a result, the Department will discontinue its applie-
ation to the I1.8. Nuclear Regulatory Commission for & license
te comstruct a high-level waste geologic repository at Yucea
Mountsin in 2010 and establish a Biue Ribbop Commission to
develop & new strategy for nuclear waste management and dis-
posal. All funding for development of the Yueea Mountain facility
will be eliminated, such as further land acquisition, transporta.
tion access, and additions] engineering. Ongoing responsibilities

Lientiliation cod B5-S237-3-1-271 pomus mtal  Miten  under the Act, including administration of the Nucleer Waste
O Baluoce, stan ¢l e g und and the Standard‘ContFact. will continue under the Office
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62 TERMINATIONS, REDUCTIONS, AND SAVINGS

TERMINATION: YUCCA MOUNTAIN NUCLEAR WASTE REPOSITORY
Department of Energy

The Administration has determined that Yucea Mountain, Nevada, is not a workable option for a nuclear
waste repository and will discontinue the Department of Energy's program to construct a repository at the
mountain in 2010, The Department will carry out its responsibilities under the Nuclear Waste Policy Act
within the Office of Nuclear Energy as the Administration develops a new nuclear waste management
strategy.

Funding Summary
{in milions of dollars)

, 2010 Enaclad 081 Roguast 2011 Clange fom 2010
Burgzt Authority 197 0 -187

Justification

The Nuclear Waste Disposal Account was established as part of the Nuclear Waste Policy Act of 1982
{Public Law 97-425}, as amended, to provide funding to implement Federal policy for disposal of commercial
spent nuclear fuel and high-level radioactive waste., The Administration has determined that developing a
repository at Yuccs Mountain is not a workable option and that the Nution needs a better solution for nuclear
waste disposal., The President has made clear that the Nation needs & better solution than the propesed
Yucea Mountain repository, saying that such a soluiion must be based on sound science and capable of
securing broad suppoert, including support from those who live in areas that might be affected by the solution.

In 2010 the Department will discontinue its application to the Nuclear Regulatory Commission {NRC)
for a Heense to construet a high-level waste geologic repnsitory at Yucca Mountain, Nevade. Seeretary of
Energy Chuhas announced that he will establish a Blue Ribbon Commissien to help inform the Administration
as it develops a new stratepy for nuclear waste management and disposal.

In the interim, all funding for development of the facility will be eliminated, such as further land acquisition,
transportation access, and additional engineering. While & new strategy is developed, ongoing responsibilities
under the Act, including administration of the Nuclear Waste Fund and the Standard Contract, will continue
within the Office of Nuclear Energy, which will lead all future waste management activities, including
research on slternative waste management and disposal pathways, such as deep borehole disposal, salt
disposal, and geologic disposal sites. Residusl responsibilities for site remediation will be assumed by the
Office of Environmental Management and responsibilities for security at the site will be assumed by the
National Nuclear Security Administration.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Thomas S, Moore, Chairman

Paul 8. Ryerson
Richard E. Wardwell

in the Matter of Dacket No. 63-001-HLW
U.S. DEPARTMENT OF ENERGY ASLBP No. 08-892-HLW-CABD4
(High Leve! Waste Repository) February 18, 2010

ORDER

{Granting Wmceeding)

On February 1, 2010, the Department of Energy (DOE) moved for an inferim suspension
of discovery as well as a stay of most aspects of ihis construction authorization proceeding
through the disposition of a further motion (which DOE stated that it wilt file within the next 30
days) seeking to withdraw its license application. DOE clarified that it was not requesting to
stay “DOE's submission addressing the Board's questions at the January 27, 2010 Case
Management Conference, as well as the other parties’ ws;iﬂen responses to that filing.™ On
February 2, 2010, the Board granted DOE'’s unopposed request for an interim suspension of
discovery, pending disposition of DOE's motion to stay.”

DOE’s motion o stay is supporied by nearly all parties.® No party or interested
governmental participant has filed a timely opposition. Therefore, to avoid potentially

unnecessary expenditure of resources, but with the exception noted below, the Board grants

' U.S. Department of Energy's Motion to Stay the Proceeding (Feb. 1, 2010) at 2 [hereinafter
DOE Motion).

2 CAB Order (Granting interim Suspension of Discovery) (Feb. 2, 2010) (unpublished).
3 NOE Motion at 3; White Pine County Notice of Non Opposition to DOE’s Motion to Stay {Feb.

1, 2010); NRC Staff Response to U.S. Department of Energy Motion to Stay the Proceeding
(Feb, 2, 2010}.
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DOE’s motion to stay the proceeding until the Board resolves DOE’s expecied motion to
withdraw its license application. The grant of this stay shail not in any way affect the Board's
future actions regarding the preservation and archiving of the Licensing Support Network
docurnent collections of the parties and interested governmental participants. The Board
expects 1o set a schedule for further filings in that regard after DOE submits a status report on
its archiving plan, as promised no later than February 19, 2010.°
It is so ORDERED.

FOR THE ATOMIC SAFETY

AND LICENSING BOARD

/RA/

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Rockvilie, Maryland
February 16, 2010

“ The Department of Energy’s Answers fo the Board's Questions at the January 27, 2010 Case
Management Conference (Feb. 4, 2010} at 4.



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

in the Matter of
UU.S. DEPARTMENT OF ENERGY

{High-Leve] Waste Repositary)
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Docket No. 63-001-HLW
ASLBP No. 08-892-HLW-CABO4

CERTIFICATE CF SERVICE

| hereby certify that copies of the foregoing ORDER (Granting Stay of Proceeding), dated February 16, 2010,
have been served upon the following persons by Electronic Information Exchange.

U.5. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBF}
Mail Stop T-3F23

Washington, DC 20555-0001 5

Construction Authorization Board {CAB) (4

Thomas S. Moore, Chair
Administrative Judge

{sm2{@nre.qov

Paul 8. Ryerson
Administrative Judge
psri@nre.gov

Richard E. Wardwell
Administrative Judge
rew@nrc.gov

Anthony C. Eitreim, Esq., Chief Counsel
acel@nic.aoy

Daniel J. Graser, LSN Administrator
dinZ@nre.qov

Zachary Kahn, Law Clerk
Zxki@nrc.gov

Matthew Rotman, Law Clerk

matthew. rotman@nre.gov

Katherine Tucker, Law Clerk

katie tucker@nre.gov

Joseph Deucher :
hd@nre.qov

Andrew Weikie

2xwh@nrc.gov

Jack Whetstine

jaw@nre.qov

Patricia Harich

patricla.harich@nrc.gov

Sara Culler

sara.culier@nre gov

U.8. Nuclear Regulatory Commission
Office of the General Counsel
Mail Stop O-15D21
Washingten, DC 20555-0001
Margaret J. Bupp, Esq.
mibS@nre.gov

Michael G. Dreher, Esqg.
michagl.dreher@nre.gov
Karin Francis, Paralegal
kxf4@nrc.qgov

Joseph 8. Gilman, Paralegal
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Daniel W. Lenehan, Esq.

daniellenehan@nre.qov
Andrea L. Silvia, Esq.
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Mitzi A, Young, Esq.
may@nrc.gov
Marian L. Zobler, £sq.

miz@nre.gov
QGC Mail Center

OGCMaiiCenter@nrc.qov

1.8, Nuclear Regulatory Commission

Office of Commission Appeliate Adjudication
Mail Stop O-16C1

Washington, DC 20555-0001

OCAA Mail Center

ccaamail@nre.qov

U.S. Nuclear Regulatory Commission
Office of the Secretary of the Comrnission
Mail Stop O-168C1

Washington, DG 20555-0001

Hearing Docket

hearnadocket@@nre oy



U.S. DEPARTMENT OF ENERGY (High Level Waste Repository) Docket No. 63-001-HLW

ORDER {Granting Stay of Proceeding)

U.8. Depariment of Energy
Office of General Counse!

1000 independence Avenue S.W.

Washington, DC 20585
Martha S. Crosland, Esq.

martha.crosiand@ha.doe.gov

Nicholas P. DiNunzio, Esa.
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Scott Blake Harris, Esq.
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U.S. Department of Energy

Office of Counsel, Naval Sea Systems Command
Nuclear Propulsion Program
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Washington, DC 20376

Frank A. Putzu, Esq.

frank.putzu@navy.mil

For U.8. Department of Energy
USA-Repository Services LLC

Yucca Mountain Project Licensing Group
1160 N. Town Center Drive, Suite 240

Las Vegas, NV 88144

Stephen J. Cereghino, Licensing/Nuc Safety
stephen_cereghino@vymp.qov

For U.S. Depariment of Energy
Talisman Intemational, LL.C

1000 Potomac St., NW, Suite 300
Washington, DC 20007

Patricia Larimore, Senior Paralegal
plarimore@talisman-intl.com
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Counsel for U.S, Department of Energy
Hunton & Williams LLP
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951 East Byrd Street
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Donald P. Irwin, Esq.
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Stephanie Meharg, Paralegal
smeharg@hunion.com

Michael R. Shebelskie, Esq.
mghebelskie@hunton.com

Belinda A. Wright, Sr. Professional Assistant
bwright@hunion.com

Aureau of Government Affalrs

Nevada Attorney General

400 N. Carson Sirest

Carson City, NV 88701

Marta Adams, Chief Deputy Attorney General
madams@ag.nv.qgoy

Nevada Agency for Nuclear Projects

Nuclear Waste Project Office

1761 East College Parkway, Suite 118

Carson City, NV B9706

Steve Frishman, Tech. Policy Coordinator
steve frishman@amail.com

Susan Lynch, Administrator of Technical Prgms
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Annie Bailey, Legal Assistant
baileys@lcturbonet com

Adam L. Gill, Esq.
adam.whipplelaw@yahoo.com
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Maiachy Murphy, Esq.
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Phil Klevorick, Sr. Mgmit Analyst
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Elizabeth A. Vibert, Deputy District Attorney
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Gregory Barow, Esg.
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Interiech Services Corporalion
PO Box 2008
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Mike Baughman, Consultant

mikebaughman@charier.net

Counse! for Nye County, Nevada
Jeffrey VanNiel, Esq.
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Nye Co. Nuclear Waste Repository Project Office
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Zoie Choale, Secretary
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NWOP Consulting, Inc.
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Intertech Services Corporation
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Alisa M. Lernbke, Project Analyst

alembke@invocouniv. us

California Energy Commission

1516 Ninth Street
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Dated at Rockville, Maryland
this 16™ day of February 2010
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Madison, Wi 53701-271%

Julie Dobie, Legal Secretary
jdobie@aklaw.com

Steven A. Heinzen, Esq.
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Joe Kennedy, Executive Director
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[Original Signed by Linda D. Lewis]

Office of the Secretary of the Commission
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AFFIDAVIT OF J. CLAY KIELIAN
AIKEN COUNTY ADMINISTRATOR

Frl P S LR b S I L B

Comes now the affiant, J. Clay Killian, who hereby states:
1. I am the Administrator for Aiken County, Seuth Carolina.

2. Aiken County owns fourteen parcels of improved and unimproved real estate located in
close proximity to the Savannah River Site (“SRS”). These parcels include industrial facilities,
public parks, office buildings, as well as unimproved parcels. A listing of these properties is
hereby attached.

3. The locations of all of these parcels have been plotted by the Aiken County Department
of Public Works, and all of them are within 10.52 miles of SRS. Most significantly, the
Savannah River Research Center, owned by Aiken County is located contiguous to SRS, and
houses the Center for Hydrogen Research, a multi-million dollar facility studying new products
and services for the emerging hydrogen economy.

4. The Savannsh River Research Campus comprises 391 acres and has an assessed value of
$18,700,000. The Campus is the location for the Center for Hydrogen Research, a facility
comprising 60,000 square feet which was especially designed and construcled by Aiken Country
for hydrogen production, storage and infrastructure research. The Center is designed to co-
locate, in the same laboratory complex, hydrogen research programs being conducted by the
Savannzh River National Laboratory with programs sponsored by industry and academia.
Lessees in the Research Center currently include Toyota and the Savannah River National
Laboratory. Leases with Clemson University, the University of South Carolina, and South
Carolina State University are in the process of negotiation and are not yet completed.

5. The assessed value for lﬁese fourteen parcels totals $589,990,045, according to records
kept by the Aiken County Assessor's Office from 2006.

L o A g
i. Clay Killingt /7
inistrat
County of Aiken, South Carolina
February 17, 2010

Sworn to before me this _/ 7:’£6 day
of February, 2010

Nni?mz Public for South Carolina E s

My Commission expires 7% 7-2-0/F
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Summary

suitzbility guidelines established by DOE. DOE is also subject to environmental protection and
transportation requirements such as those set by the Clean Air Act; Clean Water Act; Hazardous Material
Transportation Act; Emergency Planning and Community Right-to-Know Act of 1986, Comprehensive
Environmental Response, Compensation, and Liability Act; Resource Conservation and Recovery Act;
National Historic Preservation Act; Archaeological Resources Protection Act; Endangered Species Act;
Nuclear Regulatory Commission regulations applicable to the transportation of radioactive materials;
U.S. Department of Transportation regulations governing the transportation of hazardous materials; and
applicable Nevada State statutes and regulations. In accordance with several statutes, DOE would need
several new permits, licenses, and approvals from both Federal and State agencies to construct, operate
and monitor, and eventually close the proposed Yucca Mountain Repository.

Under the authority of the Atomic Energy Act, DOE is responsible for establishing 2 comprehensive
health, safety, and environmental program for its activities and facilities. The Department has established
a framework for managing its facilities through the promulgation of regulations and the issuance of DOE
Orders. In general, DOE Orders set forth policies, programs, and procedures for implementing policies.
Many DOE Orders contain specific requirements in the areas of radiation protection, nuclear safety and
safeguards, and security of nuclear material. Because the Nuclear Regulatory Commission is authorized
to license the proposed Yucca Mountain repository, DOE issued Order 250.1 exempting such a repository
from compliance with provisions of DOE Orders that overlap or duplicate Nuclear Repulatory
Commission licensing requirements,

DOE has interacted with agencies authorized to issue permits, licenses, and other regulatory approvals, as
well as those responsible for protecting such significant resources as endangered species, wetlands, or
historic properties. DOE also has coordinated with the affected units of local government, .S, Nuclear
Regulatory Commission, U.S. Air Force, U.S. Navy, U.S, Department of Agriculture, U.S. Department of
Transportation, U.S. Environmental Protection Agency, Department of the Interior including its Bureaus
(U.8. Fish and Wildlife Service, National Park Service, and Bureau of Land Management), the Couneil
on Environmental Quality, Nevada Department of Transportation, and Native American tribes. In
addition, DOE provided a copy of the Draft EIS and Supplement to the Draft EIS to these agencies and
entities.

S.12 Conclusions

$.12,1 MAJOR CONCLUSIONS OF THE EIS

In general, the Proposed Action would cause small, short-term public health impacts due primarily to the
transportation of spent nuclear fuel and high-level radioactive waste from the existing commercial and
DOE sites to the proposed repository. The specific impacts at the repository site would be very small as
indicated in Table S-1. The transportation impacts would be associated mainly with nonradiclogical
traffic fatalities and very low radiological deses to members of the public from the routine transportation
of radioactive materials,

The EIS analysis demonstrated that the long-term performance of the proposed repository over 10,000
years would result in a mean peak annual dose of 0.00002 millirem to a reasonably maximally exposed
individual hypothetically located 18 kilometers (11 miles) from the repository. The analysis of 2 human
intrusion event occurring at 30,000 years indicated a mean peak annual dose of 0.002 millirem to the
reasonably maximally exposed individual at the same location.

As a result of this evaluation, DOE does not expect the repository to result in impacts to public heaith
beyond those that could result from the prescribed radiation exposure and activity concentration limits in
40 CFR Part 197 and 10 CFR. Part 63 during the 10,000-year period after closure.
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IMPACTS FROM THE PROPOSED ACTION

HEERRIE

Nonradiolpgical hazards

o 2to 3 worker fatalities from repositery construction, operation and monitoring, and closure

¢ 2io 4 worker fatalities from traffic accidents while commuting to and from the repository

« B0 14 traffic falalifes associated with the fransporiation of construction materials and public
involvad in accidents with commuters

+ 3 to 5 traffic fatalties associated with the shipment of spent nuclear fue! and high-ievel
radioactive waste

s 2 {o 3 fatalifes in the general populaion due to latent effects of vehicle emissions
(transportation of spent nuclear fue! and high-lavel radioactive waste, construction malerials,
and commuters)

oy

ATRLERY

7,

o
("

Radiolaglcal

« 4to7 latent cancer fatalities {o workers at the repository

« 3to 12 latent cancer fatalities to workers during the loading and transport of spent nuclear fuel
ang high-evel radivactive wasle

e 05 to 2 latent cancar fatalities in the general population from releases of naturally occurring
radon from the repository

» 0.6 to 2.5 latent cancer fatalities in the general population from loading and transport of spent
nuclear fuel and high-level radioastive wasts

o Essentially zero long-term latent cancer fatalties within 10,000 years associaled with the
repository performance

e A L I R LR R R LT

RN BNy

ST

PRk

These values represent the range of impacts for all operating modes, transportation scenarios, and
implementing allernatives.

B
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Under the No-Action Altemative, latent cancer fatalities would be uniikely in the short term in either the
worker or public populations. These short-term impacts would be very similar to those associated with
the Proposed Action. In addition, under the No-Action Alternative there would be no impacts associated
with the transportation of spent nuclear fuel and high-level radioactive waste to the prop osed repository.
However, the obligation to store these materials continually in a safe configuration would become the
responsibility of future gencrations.

“There could be large public health and environmental consequences under the No-Action Alternative if
there were no effective institutional control, causing storage facilities and containers to deteriorate and
tadioactive contaminants from the spent nuclear fuel and high-level radioactive waste to enter the
environment. In such circumstances, there would be widespread contamination at the 72 commercial and
5 DOX sites across the United States, with resulting human health impacts.

Table S-1 compares the potential impacts associated with the Proposed Action to those associated with
the No-Action Alternative,

S.12.2 DISTINCTIONS BETWEEN IMPACTS OF THE PROPOSED ACTION AND
NO-ACTION ALTERNATIVE

The analysis of the potential short-term environmental impacts associated with the Proposed Action and
with the two No-Action scenarios revealed that the impacts would be small and related to health and
safety and to socioeconomics.
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For the Proposed Action, using DOE’s preferred transportation mode (mostly rail), about 24 to 38 latent
cancer fatalities and nonradiological fatalities would be associated with the transportation of spent
nuclear fuel and high-level radioactive waste and the construction, operation and monitoring, and closure
of the repository at Yucca Mountain. Depending on the transportation mode, transportation impacts of
the Proposed Action would result in about 4 latent cancer fatalities and 14 to 23 nonradiological fatalities.
Construction and operation of the repository would result in 4 to 8 latent cancer fatalities and 2 to

3 nonradiological fatalities, depending on the repository operating mode.

In comparison, there would be about 25 latent cancer fatalities and nonradiological fatalities from the
No-Action Alternative (both scenarios) during the first 100 years. For both scenarips, there would be
about 7 nonradiological fatalities from commuting and shipping construction materials and about

16 latent cancer fatalities and 2 noaradiological fatalities from censtruction and operations.

Short-term socioeconomic impacts would occur in the Yucca Mountain region and at the existing storage
locations under the Proposed Action; impacts under the No-Action Alternative would occur only in the
Yucca Mountain region, Under the Proposed Action, there would be nearly 2,700 new jobs in the three-
county area around Yicca Mountain (Clark, Lincoln, and Nye Counties). In addition, under the Propased
Action there would be lost jobs at each of the sites across the United States as spent nuclear fuel and
high-level radicactive waste was removed. Under the No-Action Alternative, there would be a loss of
about 4,700 direct and indirect jobs in the three-county area around Yucca Mountain once reclamation
was completed. There would be no short-term socipeconomic impacts at the storage sites under the
No-Action Alternative.

The potential long-term (postclosure to 10,000 years) environmental impacts of the Praposed Action and
No-Action Scenario 1 (continued institutional control) would also be small. Under the Proposed Action,
there would be virtually no latent cancer fatalities (much less than 1) over 10,000 years. In addition, there
would be a potential for very small impacts to vegetation and animais over the repository area as soil
surface temperatures increased. Under the No-Action Scenario 1, there would be about 13 latent cancer
fatalities and about 1,100 nonradiological fatalities associated with the construction and replacement of
storage facilities, monitoring of facilities, worker commuting, and transportation of construction
materials, Smallimpacts to other resources (for example, socioeconomics, biolopical resources, utilities
and services) would occur.

There would be differences in the potential long-term environmental impacts under No-Action Scenario 2
(no institutional control after 100 years) compared to No-Action Scenario 1. Under No-Action

Scenario 2, there would be about 3,300 latent cancer fatalities over 10,000 years as storage facilities
across the United States degraded and radionuclides from spent nuclear fuel and high-level radioactive
waste reached and contaminated the environment. There would be no fatalities associated with
transportation, construction, or operation because those activities would not occur after the presumed loss
of institutonal control.

S.12.3 AREAS OF CONTROVERSY

The Department acknowledges that areas of controversy exist regarding the Proposed Action and the
analyses in this EIS. Areas of controversy were identified during the public interaction processes. Many
of these are not resolvable because they reflect either differing points of view or irreducible uncertainties
in predicting the future. However, the Department has considered these areas in the development of this
Final EIS. Other issues raised by the public are summarized in Section S.4.2.4.

Native American Viewpoint
Disagreement exists about the nature of the repository as it might impact elements of the natural and
cultural environment that are of concern to Native American tribes.
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